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Tue recent case of Anderson v. Bennett, 
decided by the Supreme Court of Oregon, 
and of which we gave a brief synopsis last 
week, is a fair illustration, not only of the 
tendeney of courts to legislate for them- 
selves, but also of the advance, which has 
been made, in the judicial determination of 
questions, arising out of the liability of the 
master, for injuries to his servant. The 
later current of judicial decisions, as well as 
legislative action, indicates a marked depart- 
ure from the old rule of the master’s non- 
liability for injuries, to a servant, caused by 
another servant in the same common employ- 
ment, to the extent of holding the master 
liable, for the improper or negligent perform- 
ance of a duty, which the employer owes the 
servant. The first general act, modifying 
and defining the doctrine of non-liability, 
was the English Employers’ Liability Act of 
1880. It provides that, in five classes of 
cases, the workman injured shall have the 
same remedy, against the employer, as if the 
workman had not been in the service of the 
employer. These cases are (1) by reason 
of any defect in the condition of the works, 
machinery or plant; (2) by reason of the 
negligence of a person in the service of the 
employer who has superintendence whilst in 
the exercise of such superintendence; (3) 
by reason of the negligence of any person to 
whose orders the workman was bound to 
conform and did conform; (4) by reason of 
the act or omission of any person in the serv- 
ice of the employer, done in obedience to his 
rules or by-laws or particular instructions; 
(5) by reason of the negligence of any per- 
son in the service of the employer who Las 
eharge of any signal points, locomotive en- 
gine or train upon a railway. 

A recent number of the Harvard Law 
Review contains an interesting article, on 
‘*Statutory Changes in Employers’ Liability.” 
It appears therefrom that in Georgia, Iowa, 
Kansas, Wisconsin and Wyoming, the legis- 
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latures have guarded the employees of rail- 
road companies from the common law rule of 
non-liability. The Wisconsin statute has, 
however, been repealed, and the common. 
law rule prevails there. In England, Ala- 
bama and Massachusetts, the statutory 
changes are more extensive, and are confined 
to no special class of workmen. The Ala- 
bama act is a substantial copy of the English 
act, but the provisions of the Massachusetts 
act are somewhat more restricted. These 
statutes have been passed upon, and 
construed by the English and American 
courts. But in the absence of statutes, as in 
the Oregon case, to which we first called at- 
tention, there is a disposition on the part of 
courts, both federal and State, to restrict the 
doctrine of non-liability, and practically to 
follow the English statutory rule. 


Minors, without parent or guardian, im 
States having a liquor selling law similar to 
that in force in Georgia, will do well to take 
note of a recent decision, of the supreme court 
of that State, wherein itis held, that the stat- 
ute prohibiting the sale of liquor to a minor, 
without the written consent of his parent, or 
guardian, makes no exception, as to minors 
whose parents are dead, and who have no 
guardians, and, that it is no defense to such 
prosecution to prove, that the parents of the 
minor are dead, and that he had no guardian. 
It was claimed that this minor was his own 
guardian, and the court suggested that he 
should have given himself permission in 
writing. This seems to be a reasonable so- 
lution, of a dilemma, not anticipated by the 
legislators, but the thought will naturally 
suggest itself, at least to those of a convivial 
turn, that an orphan in a State like Georgia. 
possesses some advantages and privileges, 
not enjoyed by an ordinary common law 
orphan. 


At the recent annual meeting of the Kan» 
sas State Bar Association, held in Topeka, 
January 9, 1889, among other interesting 
contributions, an address was delivered by 
Judge W. A. Johnston, in which he adyo- 
cated s constitutional convention, and an 
entire reorganization of the» judicial system. 
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of that State, claiming that the business of 
the supreme court was such as to demand 
seven judges instead of three, and that there 
should be a limit placed upon cases, appeal- 
able to that court. The fact that within re- 
cent times, several cases involving as small 
amounts as twenty-five and fourteen cents, 
came into that court, seems to justify the 
position taken by Judge Johnston. 


—<——__—___ --—- 


Tue next national reform is said to be a 
reform of the ballot. Though, after each 
general election, for the past decade, at least, 
a spasm of political virtue has seized the 
public. and the politicians, with refer- 
ence to a reconstruction of election laws 
—having as its chief purpose to render 
fraud impossible — it is only within re- 
cent months that any substantial step has 
been taken in that direction. A new election 
law was passed last year in Massachusetts, 
but which does not go into effect until No- 
vember next. It seems also that a simi- 
lar law is being tried in Louisville. It is an 
adoption of what is known as the Australian 
system of voting, and is, with a slight excep- 
tion, the English and Canadian law. Its 

eatures seem to the American voter, un- 
used to so much machinery, quite complex 
and almost impracticable, but we are assured 
by those, familiar with its operations, that it 
is not only simple in enforcement, but that it 
accomplishes everything for which it was in- 
tended. Without going into an extended 
exposition of its features, it aims to provide 
for an official and absolutely secret ballot, so 
marked and identified as to be incapable of 
counterfeit, for orderly elections free from 
electioneering and bulldozing at the polls, 
and to prevent bribery, though as to the lat- 
ter, it is said, not to be so effective as the 
English amendment, compelling the publica- 
tion, under oath, after election, of a complete 
statement of allthe expenditures made. It 
seems to be admitted by all, who have made 
the question a study, that a secret ballot offi- 
cially provided and marked is the first essen- 
tial for the prevention of frauds at elections. 

At this time and naturally enough in view 
of the last election, the question is being ex- 
tensively agitated in New York State, follow- 
ing upon the suggestions, in that direction 
made by Gov. Hill, in his recent message. It 





is a matter of public congratulation that the 
popular feeling in favor of this reform, in 
that great State, and the promise of its early 
enactment, is seconded in many of the 
States, by a marked effort to correct the 
abuses of the ballot. 








NOTES OF RECENT DECISIONS. 





Tue Supreme Court of the United States, 
in avery elaborate opinion by Mr. Justice 
Miller, has declared constitutional the act 
Minnesota, March 7, 1881, providing for as- 
signments for benefit of creditors, in the 
case of Denny v. Bennett, 9S. C. Rep. 134. 
The act in question provided that a debtor 
may assign all his property for the equal 
benefit of all his creditors, who shall file re- 
leases of their claims, etc. The court says: 


The question of the invalidity of this Minnesota 
statute, as it relates to the rights of creditors, is an 
interesting one. The argument in favor of that prop- 
osition is that it impairs the obligation of contracts; it 
may be conceded that, so far as an attempt might be 
made to apply this statute to contracts in existence 
before it was enacted, it would be liable to the objec- 
tion raised, and therefore in such a case of no effect. 
But the doctrine has been long settied that statutes 
limiting the right of the creditor to enforce his claims 
against the property of the debtor, which are in ex- 
istence at the time the contracts are made, are not 
void, but are within the legislative power of the States 
where the property and the debtor are to be found. 
The courts of the country abound in decisions of this 
class, exempting property from execution and attach- 
ment, no limit having been fixed to the amount—pro- 
viding for a valuation at which alone, or generally 
two-thirds of which, the property can be brought to a 
forced sale to discharge the debt—granting stays of 
execution after judgment, and in numerous ways 
holding that, as to contracts made after the passage of 
such laws, the legislative enactments regulating the 
rights of the creditors in the enforcement of their 
claims are valid. (Citing Edwards v. Kearzy, 95 U. S. 
595.) * * * The power is conceded, when not for- 
bidden by the statutes of a State, to a failing debtor to 
make a general assignment of his property for the 
benefit of his creditors, as this one does. It is further 
admitted that in such an assignment, if there be noth- 
ing fraudulent otherwise, he can prefer some creditors 
over others, and that he can secure to some payment 
in full while he leaves others who will certainly get 
nothing out of his estate. When this is done, the 
creditors who are not provided for in the assignment 
are left in a worse condition than they are where it is 
done under the present law, because in the first in- 
stance they would certainly get nothing out of the 
debtor’s property, though they would retain a right 
to proceed against him by a judgment and execution; 
while in the present case they have the option of pur- 
suing that course, or of coming in with the other cred- 
itors, executing releases, and obtaining their share of 
the property assigned. Here, instead of naming the 
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preferred creditors, the assignor gives his property to 
all who will execute a release of their claims against 
him. Nobody is required by the statute to do so un- 
less he thinks it is to his interest. The creditor who 
executes such a release gets his share of the property 
assigned, while the one who does not receives nothing, 
unless there may be a surplus left after the payment 
of the releasors, but he is not hindered or delayed in 
obtaining a judgment against the debtor, or in levying 
upon any other property, if such can be found, not 
conveyed by the instrument, or upon any afterwards 
acquired by the debtor. The latter remains liable, 
notwithstanding this statute and this assignment, as 
he always was, for the debt of the non-assenting cred- 
itor. Itis not easy, then, to see how this statute can 
be more complained of as impairing the obligation of 
contracts than the statutes of exemption which we 
have already mentioned, and the principles which lie 
at the foundation of all voluntary assignments for the 
benefit of creditors with preference that exhaust the 
fund assigned. But it is said that this statute of Min- 
nesota is void under the principles laid down by this 
court in the cases of Sturges v. Crowninshield, 4 
Wheat. 122; Ogden v. Saunders, 12 Wheat. 213; Bald- 
win v. Hale, 1 Wall. 223; and Gilman v. Lockwood, 4 
Wall. 409. The proposition lying at the foundation of 
all these decisions is that a statute of a State, being 
without force in any other State, cannot discharge a 
debtor from a debt held by a citizen of such other 
State. Any one who will take the trouble to examine 
all these cases will perceive that the objection to the 
extraterritorial operation of a State insolvent law is 
that it cannot, like the baukrupt law passed by con- 
gress under its constitutional grant of power, release 
all debtors from the obligation of the debt. The au- 
thority to deal with the property of the debtor within 
the State, so far as it does not impair the obligation of 
contracts, is conceded; but the power to release him, 
which is one of the usual elements of all bankrupt 
laws, does not belong to the legislature, where the 
creditor is not within the control of the court. The 
Minnesota statute makes no provision for any such re- 
lease. Harlan, J., dissents. 


LEGISLATORS, as well as lawyers, will be 
interested in the case of People ex rel. Hart 
v. McElroy, 40 N. W. Rep. 750, lately de- 
cided by the Supreme Court of Michigan. It 
was there held that the courts may look be- 
hind the enrollment and into the legislative 
journals to ascertain whether an act {was 
passed in accordance with the constitutional 
requirements. The court says: 


If the act, as in this case, is authenticated by the 
signature of the presiding officers of both houses, ap- 
proved by the governor, and certified in the published 
laws by the secretary of State, it is declared by the 
courts of last resort in many of the States that the 
court will not go behind these certificates, and search 
further to ascertain whether such facts existed as gave 
these officers constitutional warrant for their action. 
State v. Swift, 10 Nev. 176; Sherman v. Story, 30 Cal. 
256; Bender v. State, 53 Ind. 254; Pangborn v. Young, 
32 N. J. Law, 41; Duncombe v. Prindle, 12 Iowa, 1; 
Eld vy. Gorham, 20 Conn. 8; People v. Devlin, 33 N. Y. 
269. The courts of some of the States have taken cog- 
nizance of the journals, and looked into them, for the 
purpose of determining whether the constitutional 





methods have been followed in the passage of laws. 
But it is held, in all the cases, that the presumption is 
always strong that the legislature has not violated the 
constitution in the passage of an act, duly authenti- 
cated, as stated above; and that the proof furnished 
by the journals must be clear, in order to overcome 
this presumption. Larrison v. Railroad Uo., 77 Ill. 11; 
Worthen v. Badgett, 32 Ark. 496. * * I am of the opin- 
ion that the right of the courts to look into the journals 
for certain purposes, should be sustained, rather than 
to hold that the enrollment and authentication of the 
act, as enrolled by the proper officers, is conclusive. 
The courts certainly ought to have the right to open 
the journals of the legislature to ascertain whether the 
fraud or mistake of some clerk or employee of the 
legislature, or its committees, has not imposed upon 
the statute-books a different law from the one actually 
passed by the legislature, or to determine whether the 
requisite number of votes have been given under the 
constitution to pass a law, when the constitution re- 
quires that the ayes and noes shall be entered upon 
such journals. It must have been intended by the 
framers of that instrument, on such requirement, that 
the courts should look into the journals to determine 
whether the ayes were sufficient to pass a bill in either 
house as recorded in thejournals. How far the jour- 
nals may be examined, to impeach duly authenticated 
acts of the legislature, itis not necessary here to de- 
termine. Wecertainly cannot act upon anything not 
found in the journals, nor can we presume that any 
requirement of the constitution has not been fulfilled, 
unless the fact appears affirmatively in such journals; 
and every intendment is to be made in favor of the 
constitutionality of the passage of the act. 


An interesting question of exemption was 
decided by the Supreme Court of California, 
in the case of Cowen v. Their Creditors, 19 
Pac. Rep. 755. A firm, composed of two 
members, filed a petition asking to be ad- 
judged insolvents and discharged from their 
debts. All the property scheduled was part- 
nership property and all the debts partner- 
ship liabilities. Petititioners applied to the 
court, and claim now to be entitled to their 
exemption. The objection is made that no 
exemption can be allowed out of partnership 
property. The court, after citing the statute 
(§ 690, Code Civ. Proc.), says: 


If the petitioner had been the sole owner of the 
property in question, there can be no doubt that it 
would have been exempt from execution, and the duty 
of the court to set it apart for bis use and benefit. 
Did the fact that it was partnership property change 
the rule in this regard, and make it subject to seizure 
and sale by creditors? The authorities upon the ques- 
tion are sharply conflicting, and a majority of the cases 
hold that partnership property is not exempt. See 
Thomp. Homest. & Ex. §§ 194-216, where the cases are 
very fully collected and reviewed. See also Freem. 
Ex’ns (2d ed.) § 221. The leading case in favor of the 
proposition that partnership property is exempt is 
Stewart v. Brown, 37 N. Y. 350. And see Skinner v. 
Shannon, 44 Mich. 86; Burns v. Harris, 67 N. C. 140; 
Blanchard v. Paschal, 68 Ga. 32. On the other side the 
leading case seems to be Pond v. Kimball, 101 Mass. 
105. It appears to us that the statute is intended to 
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apply only to the case ofa single and individual debtor. 
The exemption which it gives is strictly personal. 
The statute speaks in the singular number throughout, 
unless, possibly, the clause as to fishermen be an ex. 
ception. Its apparent object is to secure to the debtor 
the means of supporting himself and his family, by 
following his trade or handicraft, with tools belonging 
to himself. It also provides that his family are to be 
secured in the enjoyment of certain indispensable 
comforts and necessaries out of his property. But 
property belonging to the firm cannot be said to belong 
to either partner as his separate property. He has no 
exclusive interest in it. It belongs as much to his 
partner as it does to him, and cannot, in whole or in 
part, be appropriated (so long as it remains undivided) 
to the benefit of his family. It may be wholly con- 
tingent and uncertain whether any of it will belong to 
him on the winding up of the business and the settle- 
ment of his accounts with the firm. The exemption, 
in our opinion, is several, and not joint. It applies to 
the debtor in the singular number, and is personal and 
individual only. And see Gaylord v. Inhoff, 26 Ohio 
St. 317; Guptil v. McFee, 9 Kan. 30; Giovanni v. Bank, 
55 Ala. 305; Baker v. Sheehan, 29 Minn. 235; State v. 
Spencer, 64 Mo. 355. 


Tue Court of Appeals of New York, in 
reversing the case of Kernochan v. Murray, 
18 N. E. Rep. 868, pass upon the question 
as to whether a guaranty by one selling stock 
that the purchaser shall receive dividends 
thereon equal to a certain percentage, and 
that he will make good any deficiency, is 
terminated by the guarantor’s death. In 
deciding the question in the negative, the 
court says: 


We think the judgment below proceeds upon a mis- 
construction of the contract of guaranty. The guar- 
anty did not in terms purport to bind the executors 
or administrators of De Mill & Co. But it is a pre- 
sumption of law, in the absence of express words, that 
the parties to a contract intend to bind, not only 
themselves, but their personal representatives. * * * 
There are cases cited holding that a continuing guar- 
anty of advances to be made to a third party, in the 
absence of any express provisions, is revoked as to 
subsequent advances by the death of the guarantor, 
and notice. Coulthart v. Clementson, 5 Q. B. Div. 42; 
Harriss v. Fawcett, L. R. 15 Eq. 311. These cases 
stand upon a perfectly equitable principal, each ad- 
vance constituting a separate consideration. But a 
guaranty creating a continuing pecuniary obligation, 
the consideration for which is given once for all, is 
very different, and it would be very inequitable to 
hold that it was terminated by the death of the guar- 
antor, unless this intention is plainly in the guaranty 
itself. See Lloycs v. Harper, 16 Ch. Div. 290. The 
judgment in this case cannot, therefore, we think, be 
supported on the theory that the guaranty by fair in- 
tendment was limited to the lives of the guarantors. 
Equally unfounded we think is the claim of the de- 
fendants that De Mill & Co. were sureties, and for 
that reason their obligation terminated on the death. 
Getty v. Binsse, 49 N. Y. 385. Their undertaking was 
original, and not collateral. They entered into the 
guaranty for their own benefit, upon a consideration 
moving to them as principals. 





In the case of Edwards v. Geo. Knapp, 10 
S. W. Rep. 54, the Supreme Court of Mis- 
souri decide a question of libel and slander, 
heretofore unsettled in the law of that State, 
or at least upon both sides of which there 
has been direct precedent. The question 
was as to whether, in an action for libel, 
where defendant pleads truth in justification 
of acharge imputing a crime to plaintiff, he 
must prove the charge ‘‘beyond a reasonable 
doubt,’’ or whether a preponderance of evi- 
dence is sufficient. The case of Polston v. 
See, 54 Mo. 291, a decision rendered by a 
divided court, adopted the rule requiring 
proof beyond a reasonable doubt. The case 
of Marshall v. Insurance Co., 43 Mo. 586, 
took the opposite ground. The court here 
carefully reviews the authorities, and show 
that Polston v. See was decided on the En- 
glish theory, viz: If, upon a trial of the plea 
of justification in a slander suit, when a 
felony is imputed, the issue was found for 
defendant, the plaintiff was thereupon held 
to answer for the felony, without any further 
accusation, the verdict being held equivalence 
to an indictment, and the intervention of a 
grand jury therefore unnecessary. And as 
the reason of the rule has no application 
here, the English cases establishing it do not 
amount to persuasive authority, and for the 
status of the question we are remitted to rea- 
son, and to what has been held by the courts 
of this country. At the time the case of 
Polston v. See was decided, a similar rule 
was laid down in the States of Iowa and 
Indiana, but since then it has been directly 
repudiated in Iowa, and in effect in Indiana. 
See Riley v. Norton, 65 Iowa, 306; Ins. Co. 
v. Jachinchen, 110 Ind. 59; Ellis v. Bruzzell, 
60 Me. 209; Peoples v. Evening News, 57 
Mich. 11. The court concludes: 


From what has been said it will be seen that the 
English authorities referred to, in support of the rule 
in section 426 of Greenleaf, supra, have no application 
here, and that the Iowa cases cited in support of it 
have been expressly overruled, and the Indiana cases 
in effect overruled. We therefore conclude that the 
rule stated in Marshall v. Insurance Co., 43 Mo. supra, 
that in civil cases the rights of the parties are to be 
determined by the preponderance of the evidence is 
the correct one, both on principle and authority, and 
that the case of Polston v. See, supra, in so far as it 
holds that in action of slander or libel, when a crime is- 
imputed, and the defendant justifies, he must intro- 
duce evidence sustaining his plea beyond a reasonable 
doubt, ought no longer to be followed, and it is hereby 
overruled. 





XUM 








XUM 





Vou. 28. 


THE CENTRAL LAW JOURNAL. 81 








Orricers of municipal corporations will 
learn something in the case of Robinson v. 
Rohr, 40 N. W. Rep. 668, recently decided 
by the Supreme Court of Wisconsin. There 
the board of street commissioners of the city 
of Watertown, after making futile effort by 
resolution and advertisement for proposals 
for bids, to repair a bridge, undertook to do 
the work themselves under plans and specifi- 
cations adopted by them, and appointed a 
superintendent of the work. While it was 
being done, plaintiff was injured by the fall 
of aderrick. It was held by the court that 
though the board, when they determined upon 
the work, and adopted the plans and specifica- 
tions of it, acted as public officers, exercising 
judicial and legislative power, and are 
not amenable to any one except the public 
for any errors, negligence or mere misfea- 
sance in the matters within their jurisdiction. 
But when, after adopting the plans and speci- 
fications, they undertake to carry them out 
practically, and to do the work themselves, 
and employ agents and servants to execute 
the plans and specifications manually, then, 
if they are acting as officers at all, they are 
merely ministerial officers, and not judicial 
or legislative, and, according to the same au- 
thorities, are liable to third persons for their 


negligence or misfeasance, or, as the author- 


ities say, as public officers they acted in a 
ministerial capacity, and are therefore liable. 





An interesting question is involved in the 
case of Plano Manufacturing Co. v. Burrows, 
19 Pac. Rep. 809, lately decided by the Su- 
preme Court of Kansas. The facts are these: 
The plaintiff sold a twine binder harvester to 
A, who gave to plaintiff his three notes there- 
for. A afterwards sells the machine to B, 
who in consideration therefor orally promised 
A to assume payment of the notes. Two of 
these were not paid, and plaintiff brought 
suit against both A and B. The court here 
lay down the following propositions, applica- 
ble to the above facts: All actions must be 
prosecuted in the name of the real party in 
interest, and, therefore, whenever a contract 
is made between two persons for the benefit 
of a third, the latter is the proper person to 
commence and maintain action. Brenner v. 
Luth, 28 Kan. 581. And generally it makes 
no difference whether the contract is in writ- 
ing or only in parol. Grant v. Pendery, 15 





Kan. 236. Such a promise, it is true is, in 
one sense, a promise to pay the debt of an- 
other. It is the promise to pay the pre-ex- 
existing debt of the promisee to the third 
person. But that is not all, nor is it the 
principal thing. The principal thing is that 
the promisor shall pay his own debt created 
at the time of making the promise, not to the 
promisee, it is true, but to a third person for 
the benefit of the promisee. Such acontract 
or promise is not within the statute of frauds. 
Lee v. Newman, 55 Miss. 365; Seaman v. 
Hasbrouck, 35 Barb. 151; Stanha v. Green- 
wood, 28 Minn. 521. The court voncludes: 


Under this contract the company, and not A was to 
receive the purchase money, and the company, and 
not A, was therefore the real party in interest; 
and under the statutes of this State, and the decisions 
of this court, the company, and not A would be the 
proper party to sue for the recovery of the purchase 
price of the harvester. Stephen Burrows was the 
primary debtor, and the Plano Manufacturing Com- 
pany was the primary creditor; and Stephen Burrows, 
as such primary debtor, should not be allowed to 
escape from the fulfillment of his contract to pay his 
own debt, merely because he put his promise in the 
form of a promise to pay the debt of another. Nor 
should he be allowed to multiply suits by compelling 
the Plano Manufacturing Company to sue A, and A to 
sue him. Nor has he any right to require that the 
Plano Manufacturing Company should first elect to 
treat the debt due from A to the Plano Manufacturing 
Company as extinguished before commencing an ac- 
tion against him to recover the debt he owes. Horton, 
C. J., dissented. 





Tse Supreme Court of Illinois, in the re- 
cent case of McDonald v. People, 18 N. E. 
Rep. 817, took occasion to rebuke the State’s 
attorney who prosecuted below. It was a 
criminal prosecution for conspiracy to de- 
fraud Cook county by the presentation and 
collection of bills for repairs on a county 
building, alleged to be fraudulent. It ap- 
pears that the prosecuting attorney, in his 
opening statement to the jury, being allowed 
full scope by the judge, went out of his way 
to speak of matters not within the record, 
but which were intended to have effect upon 
the jury, unfavorable to defendant. He was 
allowed to talk about the ‘‘boodle prosecu- 
tions in New York city,’’ to discuss and ex- 
plain to the jury the meaning of an ‘‘excep- 
tion’’ entered by counsel for defendant, 
stating that the purpose was to fill the record 
with errors. He also informed the jury that 
the law had been so changed that any de- 
fendant might testify in his own behalf, and 
that defendants had applied for a change of 
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venue to another county. Other matters 
wholly foreign were stated and argued to the 
jury, and full liberty was given counsel for 
the people by the court, to make any state- 
ment he saw proper to make, whether it had 
any legitimate bearing on the case or not. 
The court says: 


Much latitude is always allowed counsel in the state- 
ment or argument of a case to a jury, but there are 
bounds which ought not to be transcended. As a 
general rulea full statement of the facts expected to 
be proven on the trial, with a statement of the law re- 
lied upon, would seem to be sufficient; but here the 
court ruled that counsel for the people might elect the 
manner in which to make their opening. * * * It 
is a proposition too plain to admit of argument that 
the jury had nothing to do with the force or effect or 
the office of an exception that might be taken by 
counsel during the trial; nor could they take into con- 
sideration the fact (if it was a fact) that the defendants 
had applied for a change of venue; nor was it material 
for them to know that the law had been so changed 
that a defendant might testify in his own behalf. And 
it is plain that the court ought not to have permitted 
the attorney of the people to bring these matters be- 
fore the jury in the opening statement. In State v. 
Kring, 64 Mo, 595, where the jury was told in the ar- 
gument that if they wronged the defendant by finding 
him guiity that wrong can be righted by an appeal by 
the defendant to the supreme court, the remark was 
held to be error. It is there said: “‘The statements 
that the higher courts referred to had the power to 
review the finding of the jury on the weight of evi- 
dence was calculated to induce the jury to disregard 
their responsibility.”” Our statute, which allows a 
defendant in a criminal case to testify, declares that 
“his neglect to testify shall not create any presump- 
tion against him,” nor shal! the court permit any refer- 
ence or comment to be made to or upon such neglect. 
Under this statute, why was the attorney of the people 
allowed to comment before the jury of the right of the 
defendant to testify in the case? In State vy. Smith, 75 
N. C. 307, a judgment wherein a defendant was con- 
victed was reversed, upon the ground alone that the 
attorney for the people was allowed, in addressing the 
jury, to state that “the defendant was sucha scroundel 
he was compelled to remove his trial from Jones 
county toa county where he was not known;” and 
yet, in this case, counsel for the people was permitted 
to argue at great length upon the fact that the defend- 
ants had applied for a change of venue, and the appli- 
cation had been denied. 


A NOVEL question of garnishment arose in 
the case of Montrose Pickle Co. v. Dodson & 
Hills Manufacturing Co., 40 N. W. Rep. 689, 
decided by the Supreme Court of Iowa. The 
facts were that the garnishee, a common car- 
rier of freight and passengers on the river, 
was an Iowa corporation, having its place of 
business at Dubuque. The plaintiff was a 
resident of Iowa and the defendant of Mis- 
souri. The property subject to be garnished 
was on board a steamer of the garnishee 
company en route from Alexandria to St. 





Louis, Mo. The question was whether the 
property was liable to attachment by gar- 
nishment. The court says: 

The ground of the attachment was that the defend- 
ant was a non-resident of this State. An attachment 
issued upon this ground avails nothing, unless the 
defendant has property or debts owing to him within 
this State. Without such property or debts, there 
could be no service of the attachment, either by actual 
levy, or by theprocess of garnishment. It is not 
claimed by appellant that any jurisdiction of the prop- 
erty could be obtained by seizing it outside the State. 
The contention is that, as the garnishee is a resident 
of the State, the situs or location of the property in 
guestion must be held to be in this State. This rule 
has been held to apply to debts owing by the garnishee 
to the defendant. Mooney v. Railway Co., 60 Iowa, 
346. That was a case of garnishment of the 
wages of a railroad employee. The garnishee 
was held to be a resident of this State, and there 
was no contract that the wages due were to be paid in 
the State of Nebraska, where the employee resided 
and the garnishee had its principal place of business. 
It appears to us that the rigkt to garnishee the steamer 
company, and hold it for the value of the property in 
question in this case, presents a very different ques- 
tion. The law of attachment in this State does not 
contemplate that property not actually within the 
State, but located in another State, shall be the subject 
of garnishment. We need not cite the various sections. 
of the statute upon the subject of attachment and 
garnishment. Its whole scope and tenor leads to the 
conclusion that the claim made by counsel for appel- 
lant cannot be snstained. The facts in this case are as- 
good an illustration of the fallacy of this claim as can 
be given. The steamer company had taken this prop- 
erty upon one of its boats, and was under way, bound 
under its contract of affreightment to deliver the same 
at St. Louis. To avail itself of its right under the 
above statute, it would be required to ship the goods 
back to Keokuk, make its answer, and deliver the 
property to the sheriff. The law imposes ne such an 
obligation upon a garnishee; and yet, under the claim 
made by appellant, the garnishee must either do this 
or become the debtor of the defendant for the value of 
the property. The law puts no such a hardship upon 
a garnishee. It is very different where a debt is gar- 
nished. It is a debt first and last. In such case the 
process of the law does not practically compel the 
garnishee to become a debtor against his consent. 
(Citing Railroad Co. v. Cobb, 48 Ill. 462; Bates v. R.. 
R. Co., 19 N. W. Rep. 72.) 
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I. Church Yards and Cemeteries—Rights 
of Burial.—The right of sepulchre in the 
burial grounds of a church is not an absolute 
right, but a privilege to be enjoyed as long 
as the ground continues to be the church 
burial place, and subject to any right which 
the church possesses, to abandon it for pur- 
poses of interment.! In one case the court 
held that although the deed might stipulate 
that the piece of ground conveyed, should 
‘‘never be dug up, disturbed or destroyed,”’ 
if the@remises are described as belonging to 
a church corporation, and adjacent to a 
church edifice, as in a church yard, and to be 
used exclusively as a place of interment, and 
subject to church assessments for regulation 
and repair, both parties will be held to have 
considered it as the grant of a mere ease- 
ment, and not of an absolute estate in fee.? 
It has been held, in Maryland, that a burial 
certificate which grants and conveys a burial 
lot to a certain person ‘‘his heirs and assigns 
forever, subject to the regulations of the 
trustees’’ of the religions society holding the 
ground in fee, does not confer upon the 
holder any title to the soil; and not being 
under seal, nor acknowledged nor recorded, 
no easement is granted, the privilege con- 
ferred amounting only toa license to make in- 
terments in thelot described, exclusive of oth- 
ers, as long as the ground remains a cemetery ; 
and furthermore, that where in all such cases 
the ground ceases to be a place of burial, the 
lot holder’s right and privilege ceases except 
for the purpose of removing the remains pre- 
viously buried.’ So it has also been held, in 
Pennsylvania, in a similar case.‘ This doc- 
trine does not apply however, where the 
grave is in a separate independent cemetery.® 
For a deed in fee of a lot thus located con- 
veys a fee even when the cemetery company 
reserves the entire care, management, and 
control thereof. But a simple receipt for 


1 Craig v. First Presbyterian Church, 88 Pa. St. 42. 
But see In the Matter of the Brick Presbyterian 
Church, 3 Edwards Ch. 155. 

2 Richards v. Northwest Protestant Dutch Church, 
32 Barb. 42. 

3 Partridge v. First Independent Church of Balti- 
more, 39 Md. 638. 

4 Kincaid’s Appeal, 66 Pa. St. 420. And see Wash- 
burne’s Easements and Servitudes, 682; Washburne’s 
Real Property, 35; Bryan v. Whistler, 8 B. & C. 288; 
Windt v. German Reformed Church, 4 Sandf. Ch. 

71; Sohier v. Trinity Church, 109 Mass. 1. 
5 Washburne’s Easements and Servitudes, 682. 
6 New York Bay Cemetery Co. v. Buckmaster, 49 





the purchase money of a burial lot carries 
with it only the right to use thesame, subject 
to the rules and regulations of the cemetery 
association.’ 

2. Rules and Regulations.—It cannot be 
doubted that religious corporations may law- 
fully establish cemeteries and burying 
grounds, exclusively denominational, and 
guard and protect the same by such rules and 
regulations as will make effective the objects 
and purposes of their organization. When a 
person applies for a burial lot in a distinc- 
tively Roman Catholic Cemetary, it is with 
the tacit understanding that he is either a 
Roman Catholic, and as such eligible to bu- 
rial therein, or that he applies in behalf of 
those who are in communion with that 
church. But with reference to cemetery 
companies, it has been held that while such a 
company may make general rules and regu- 
lations it cannot make special ones which will 
derogate from prior grants. Thus a grantee, 
owning a qualified fee in a cemetery lot lim- 
ited to the purpose of sepulture, has the right 
to plant flowers and shrubs thereon, notwith- 
standing an order passed by the cemetery 
association, providing that it alone should 
have the care and improvement of all lots 
within the cemetery bounds.” And it is 
furthermore settled, that where there is no 
evidence to show which one of two families 
is entitled to a burial lot in a free burying 
ground, members of both being buried 
therein, and there remains ground unoccu- 
pied, the trustees thereof have no right to 
prohibit the interment of a member of one of 
the families in question." 

3. Remedies of Lot Owners. — The pur- 
chaser of a cemetery lot, whether he acquire 
an absolute or qualified property therein, is 
entitled to the equitable remedy of injunction 
to protect him in the full enjoyment of the 
same.” But such owner cannot enjoin the re- 
moval of remains from his lot, when such 
action is in strict consonance with a legisla- 
tive act." If the conveyance to the grantee 


N. J. L. 449; s. c., 17 Am. & Eng. Corp. Cas. 214. 

7 Rayner v. Nugent & Brown,1 Am. & Eng. Corp. 
Cas. 267; People v. Trustees, 21 Hun, 185. 

8 Jd. 198. And see the late case of McGuire vy. 
Trustees of St. Patrick’s Cathedral, N. Y. Supreme 
Court, decided January 7, 1889, unreported. 

9 Ashby v. Harris, L. R., 3 C. P. 523. 

10 Jd. 525; Silverwood vy. Latrobe, 13 Atl. Rep. 161. 

11 Antrim vy. Malsbury, 13 Atl. Rep. 180. 

12 Burke v. Wall, 29 La. Ann. 39. 

18 Richards v. Northwest Protestant Dutch Church, 
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is in fee, ejectment can be maintained by the 
lot owner against the cemetery association 
if it remains in possession.’ And it has 
been held, in Massachusetts, that where a 
person makes an interment in a cemetery lot 
of which he holds possession under a deed, 
which sets forth that the grantee is entitled 
to the lot, habendum to him, his heirs and 
assigns, to his and their use, as a place for 
the burial of the dead, such person may 
maintain an action of tort in the nature of 
quare clausum fregit against the superintend- 
ent of the cemetery for disinterring the body 
placed therein, although there be a condition 
in the deed that the lot should not be con- 
veyed without the consent of the cemetery 
association, and should be subject to its rules 
and regulations in regard to the care and 
management of the same. But where the 
owner of a tract of land, conveyed the same 
to trustees to be used as a grave yard, re- 
serving a certain portion of it for the use of 
his family, and subsequently assigned his in- 
terest therein to a third person, it was held 
that such third person had no right of action 
against the cemetery trustees who, after 
notice,removed a fence erected by him around 
the lot in question, on the ground that the 
reservation by the grantor was personal to 
himself and his family and incapable of as- 
signment.'* It has been held, in England, 
that the mortgagee of a burial ground has 
notice of the purposes to which it is devoted, 
and is bound by rights of burial, temporary 
or in perpetuity, granted by his mortgagor 
while left in possession, that an injunction 
willensue to restrain such mortgagee from 
doing any act interfering with burial therein, 
and that he may be ordered to repair any 
damage that may have been done to the same 
with his orders.” 

4. Rights of Lot Owners in Alleys and 
Avenues. — No interest in the alleys which 
separate one cemetery lot from others, besides 
the right of way, passes to any purchaser 
unless granted in the deed. If the language 
of the deed is ambiguous, evidence of the 
custom in other cemeteries is admissible as 
82 Barb. 42; Windt v. German Reformed Church, 4 
Sandf. Ch. 471. 

14 New York Bay Cemetery Co. v. Buckmaster, 49 
N. J. L. 449; 8. c., 17 Am. & Eng. Corp. Cas. 214. 

15 Meagher v. Driscoll, 99 Mass. 281. 

16 Pearson v. Hartman, 100 Pa. St. 84; Supplee v. 


Hansell, 5 Norr. 384. 
1 Moreland y. Richardson, 24 Beay. 33. 





to the control and care exercised by the re- 
spective lot proprietors over alleys and ave- 
nues, and furthermore, remarks made dur- 
ing the negotiations for the sale, tending to 
convey the impression that if one person 
bought two or more adjoining lots the pur- 
chaser could close the alleys between them, 
will not estop the grantor from asserting his 
title, in defense of an action of trespass for 
disturbing the soil, where such remarks were 
made with no intention to authorize the clos- 
ing of alleys to the detriment of other own- 
ers, or to convey an exclusive right in any 
alley without extra compensation therefor.'* 
It has been held, in Louisiana, that where a 
cemetery lot is sold with reference to a plan, 
on which plan appears a certain avenue lead- 
ing up to, or close beside the lot, affording a 
convenient highway to and from it, that 
avenue becomes a servitude in favor of the 
lot, and cannot be legally obstructed.” 

5. Conveyances in Trust for Burial Pur- 
poses.—It has been held, in California, that 
where land is conveyed by a municipality to 
trustees, to be used for cemetery purposes, a 
very small part of which was used for burials, 
and the trust relation was finally terminated 
by the abolishment of the cemetery, a con- 
veyance of the property not used for burials 
should be made to the city. And further- 
more, when land is given in trust for a burial 
ground, such trust is not to be considered at 
an end, when the last body which can be 
buried therein has been deposited.” 

6. Dedication—Municipal Control.—It was 
held in a Massachusetts case, that where land 
originally part ot a private estate, had been 
enclosed and used for burial purposes for 
sixty years, it could be looked upon as a 
public burying ground, within the statute 
prescribing a punishment for the desecration 
of such spots.” On the other hand, it has 
been held in the same State that the use of a 
parcel of land for growing trees and shrubs, 
cutting turf and as a place of deposit for 
stone, wood, and other material, to be ulti- 
mately used in improving and ornamenting 
the cemetery proper, is no dedication of such 


18 Seymour y. Page, 33 Conn. 61; Darnell v. Wood, 1 
Pick. 102. 

19 Burke v. Wall, 29 La. Ann. 39. 

2 Schlessenger v. Mallard, 11 Pac. Rep. 728. 

21 Stockton v. City of Newark, 9 Atl. Rep. 209, and 
cases cited. 

22 Com. v. Viall, 2 Allen, 512. 








XUM 








XUM 


Vou. 28. 


THE CENTRAL LAW JOURNAL. 85 








land to such a purpose. The Supreme 
Court of the United States held in an early 
case that, where the original plan of an addi- 
tion to a town had been marked ‘‘for the 
Lutheran church,’’ and had been used by the 
German Lutherans of the place as a place of 
burial from the dedication, although no 
church was erected upon it and by them 
cared for and protected, such act and occu- 
pation might be looked upon as a dedication 
to public and pious uses. And it seems 
well settled, that the power of a municipality 
over an ancient burying ground within its 
bounds, extends only to its care and protec- 
tion and the regulation of its use. The city 
cannot in default of legislative action sell the 
land, or release or extinguish the use to which 
it was dedicated, or employ it in any way 
variant from the purposes for which it was 
designed.” And, of course, municipal au- 
thorities have no control over cemeteries 
established beyond the corporate limits.* 

7. Removal of the Dead. — The legislature 
has power to authorize the removal of the 
remains of the dead from cemeteries, and 
may delegate such power to municipalities.” 
A lot holder is not entitled to any compensa- 
tion out of the proceeds of the sale of a 
cemetery for improvements or erections 
placed on his lot, although it would rightly 
seem that he might claim the amount origi- 
nally paid for the burial license. All monu- 
ments, tombs, and the like, capable of re- 
moval, being personal property, may be taken 
away, upon the lot ceasing to be used for the 
purpose of burial.* And where under a 
legislature act it was provided that no ap- 
plication for the removal of dead bodies 
from the burial grounds of religious societies 
should be made under the provisions of said 
act, ‘‘except in pursuance of the wishes of a 
majority of the members of such society or 
church, expressed at a church election held 
for that purpose, after two weeks’ public 
notice,’’ it was held that majority, meant of 

33 Woodlawn Cemetery v. Everett, 118 Mass. 362. 

*4 Beatty v. Kurtz, 2 Peters, 565. And see Trustees 
v. Walsh, 57 Ill. 366. 

2% Stockton v. Newark, 9 Atl. Rep. 203; Com. v. 
Viall, 2 Allen, 512; Campbell v. Liverpool, L. R.9 
*S Soowite v. City of Anderson, 28 Ind. 79. 

7 Craig vy. First Presbyterian Church, 88 Pa. St. 42. 

2% Partridge v. First Independent Church of Balti- 
more, 39 Md. 640. See also Barnes v. Barnes, 6 Vt. 


888; Ashman v. Williams, 8 Pick. 402; Prince v. Case, 
10 Conn. 375. . 





those present and voting, and that a notice 
from the pulpit on a Sunday was sufficient 
public notice of the holding of the meeting.” 

8. Legislative Control over Church Property 
Held in Trust.—When church property is 
held in trust for the general purposes of a 
given society, and cannot otherwise be con- 
veyed, the legislature has constitutional 
power to authorize the trustees thereof to sell 
its edifices and burial ground in order that 
the avails may be reinvested, or otherwise 
appropriated to the purposes of the trust.” 
And where such a legislative act has been 
accepted by a majority of the pew holders, 
they ordinarily have authority to sell the 
property.*! 

9. Police Control over Burial Places.—Rights 
of burial under churches or in public burial 
grounds are so far public, that private inter- 
ests in them are subject to the control of 
the public authorities having charge of police 
regulations.” Thus, in one case, where land 
had been conveyed for a church and ceme- 
tery in 1776, and in 1823 the legislature pro- 
hibited the use of the cemetery, it was held 
that such prohibition was constitutional.® 
In another New York case, an act which had 
been passed in respect to Trinity and other 
church-yards, authorizing the city of New 
York to enact by-laws in restraint of burials, 
was held to be constitutional, resting upon 
the same ground, of the right of the legisla- 
ture to provide for the suppression of nuis- 
ances, and make provisions for the public 
health. It has also been held in the same 
State, that a conveyance by a municipality of 
lands for a church site and cemetery, with a 
covenant for quiet enjoyment, cannot stand 
in the way of a subsequent legislative act 
prohibiting the use of the lands in question 
for cemetery purposes, and that such act 


29 Craig v. First Presbyterian Church, 88 Pa. St. 42. 
% Sohier v. Trinity Church, 109 Mass. 15; Rice v. 


, Parkman, 16 Jd. 326; Pine Street Congregational So- 


ciety v. Weld, 12 Gray, 570. 

81 Sohier v. Trinity Church, 109 Mass. 17. 

8 Lake View v. Rose Hill Cemetery Co., 70 Ill. 192. 
And see Com. v. Alger, 7 Cush. 53; Fisher v. McGerr, 
1 Gray, 1; Vandine, Petitioner, 6 Jd. 187; Nightingale, 
Petitioner, 11 7d. 168; Salem v. E. R. R. Co., 98 Mass. 
481; Dingley v. Boston, 100 Jd. 544; Cooley on Consti- 
tutional Limitations, 594; Brick Presbyterian Church 
v. New York City, 5 Cowen, 538; Coates v. New York 
City, 7 Jd. 585; Windt v. German Reformed Church, 4 
Sandf. Ch. 471; Kincaid’s Appeal, 66 Pa. St. 411. 

83 Brick Presbyterian Church v. New York City, 5 
Cow. 585. 

4 Coatel v. New York City, 7 Id. 585. 
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cannot be looked upon as a breach of the 
covenant which entitles to damages.* 

11. Enlargement of Cemeteries.—Where it 
is sought to enlarge a cemetery, the members 

‘of the cemetery association having the right 
of burial therein have sufficient interest in 
the subject-matter to qualify them to petition 
for the enlargement, although the fee may be 
in others who are not members of the associ- 
ation, as where said cemetery is a part of a 
private estate. Such a proceeding would not 
affect any rights in the old ground, and 
whether the right of burial in the old ground 
be in the public or in private individuals, 
the part added will be public, subject to the 
regulations of the association. Therefore, the 
taking of land for such enlargement will not 
amount to the taking of private property for 
private use. 

10. Exemption from Taxation—Local <As- 
sessments.—Numerous cases are to be found 
in the books construing legislative acts, ex- 
empting the property of cemetery associa- 
tions from taxation. It has been ordinarily 
held, that such exemption has relation to 
taxation for revenue purposes, and does not 
extend to ab assessment for local improve- 
ments.” And that such exemption also 
covers all permanent improvements, which 
are essential to the use and enjoyment of the 
land, for the purpose contemplated in the 


% Presbyterian Church v. City of New York, 5 Cow. 
538; Coates v. Mayor of New York, 7 Jd. 584. 

%6 Edwards v. Stonington Cemetery Association. 20 
Conn. 465. 

7 Lima v. Lima Cemetery Association, 5 Am. & Eng. 
Corp. Cas. 550; citing Buffalo City Cemetery vy. 
Buffalo, 46 N. Y. 503, 506; Roosevelt Hospital v. 
Mayor, 84 Jd. 108, 115; People v. Davenport, 91 Id. 
574, 586; Reclamation District v. Goldman, 61 Cal. 205, 
208; Baltimore v. Green Mount Cemetery, 7 Md. 517; 
Boston, ete. Society v. Boston, 166 Mass. 181; s. C., 17 
Am. Rep. 153; Patterson v. Society, 24 N.J. L. 385; 
State v. Newark, 35 N. J. L. 185; State v. Elizabeth, 
37 N. J. L., 330; Northern Liberties v. St. John’s 
Church, 13 Pa. St. 104; Pray v. North. Liberties, 31 Jd. 
69; Greensburgh v. Young, 53 Jd. 280; Olive Cemetery 
Co. v. Philadelphia, 93 Jd. 129; Miller v. Kirkpatrick, 
5 Casey, 226; Orange, etc. R. Co. v. Alexandria, 17 
Gratt. 176; Matter of College Street, 8 R. I. 476; 
Crowley v. Copley, 2 La. Ann. 329; Lafayette v. Male 
Orphan Asylum, 4 Jd.1; Yeatman v. Crandall, 11 Jd. 
220; Lockwood v. St. Louis, 24 Mo. 20; St. Louis Pub. 
Schools v. St. Louis, 26 Id. 468; Sheehan v. Good Sa- 
maritan Hospital, 50 7d. 155; s.c.,11 Am. Rep. 412; 
Barry v. Wesleyan Cemetery Assn., 10 Jd. 587. And 
generally, Price v. Methodist E. Church, 4 Ohio, 515; 
Hullman v. Honcomp, 5 Ohio St. 235; 12 Moak’s Eng. 
Rep. 665; 2 Wait’s Act. & Def. 127-133; 2 Dillon on 
Mun. Corp. § 777; 2 Bishop’s Crim. Law, §§ 116s, 1190. 





cemetery charter, such as the dwelling of the 
superintendent, gate houses, and the like.** 
We find it laid down in Illinois, however. 
that tracts of land belonging to a cemetery 
company located some distance from the 
cemetery proper, are not exempt from taxa- 
tion, when the same are only used to supply 
sand, mold and turf, to be employed in im- 
proving that portion of the cemetery property 
used for burial purposes. And it was 
furthermore held to make no difference that 
the company had the right under its charter 
to hold 500 acres of land, it having in actual 
use about 100 acres only. It was observed 
by the court: ‘‘The act must receive a rea- 
sonable construction—one that will carry out 
the object and purpose of the charter, and 
at the same time protect the public from im- 
position by the mere pretenses of the corpo- 
ration, that its interests require 400 acres of 
land to be held subservient to a tract of 100 
acres in actual use.’’®” On the other hand, 
such portions of existing burial grounds as 
are not actually in use but are within the 
same enclosure, and likely to be at any time 
devoted to interments, naturally come within 
a law exempting cemetery property from 
taxation.*® But such would not be the case 
where only one acre out of forty was used for 
burial purposes.“ It has been held in New 
York, that it is proper to assess the expense 
of a sidewalk laid alongside a cemetery to 
the cemetery association, rather than a por- 
tion to lot owners, where such owners simply 
have the right of interment, the fee remain- 
ing in the cemetery association.*? Such is the 
law also in England. And it has further- 
more been decided in New Jersey that, where 
the charter of a cemetery provides ‘‘that the 
premises, burial lots, vaults, monuments and 
other erections and fixtures of said cemetery 
shall not be subject to any assessments, taxes 
and fines, unless otherwise ordered by the 
board of chosen freeholders of the county of 
Essex,’’ such provision has none of the 
characteristics of a contract with the State, 


38 Appeal Tax Court of Baltimore v. Baltimore Cem- 
etery Co.,50 Md. 432; Hoboken vy. North Bergen, 43 
N. J. L. 146. 

89 People v. Cemetery Co., 86 Ill. 337. 

4 Hoboken y. North Bergen, 43 N. J. L. 146. 

41 Mulray v. Churchman, 52 Iowa, 238. 

42 Buffalo City Cemetery v. City of Buffalo, 46 N. Y. 
505. 
43 Reg. v. St. Mary Abbotts, 12 A. & E. 824; Reg. v. 
Abney Park Cemetery Co., L. R. 8 Q. B. 515. 
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being simply an attempt to delegate to a 
subordinate public body, the power to tax 
the cemetery which if not valid is unques- 
ably repealable. But where the charter of 
acemetery company contains a clause which 
states that the ground ‘‘when used as a place 
of sepulcbre shall be exempt from taxation 
excepting for State purposes,’’ such exemp- 
tion will cover an assessment for the con- 
struction of a sewer. But it has been held 
in Kentucky, that ‘‘a municipal corporation 
has no power to charge a cemetery company 
with the cost of grading and paving an adja- 
cent street, and that a court of equity will 
not decree a sale of a lot in such a cemetery 
to enforce such a lien, and this on the ground 
‘‘that the court ought not to offer that for 
sale which it will not allow to be used by the 
purchaser for any purpose, that can be of 
the slightest value to him,’’ in the face of a 
statute prescribing penalties in all cases 
where graves, tombs, monuments, etc., shall 
be multilated or destroyed.” 
Soton D. WItson. 


44 State (Mount Pleasant Cemetery Co., Prosecutor) 
v. Mayor, etc. of Newark, 18 Am. & Eng. Corp. Cas. 
206. 
45 Olive Cemetery v. Philadelphia, 93 Pa. St. 129. 
See also Dolan & Fay v. Mayor, etc. of Baltimore, 4 
Gill (Md.) 394. 

46 City of Louisville v. Nevin, 2 Cent. L. J. 108. But 
see Lima v. Lima Cemetery Assn.,5 Am. & Eng. Corp. 
Cas. 547. 





JUDGMENT — RES ADJUDICATA — EQUITY — 
CONTRACTS—SPECIFIC PERFORMANCE. 


FISHBURNE V. FERGUSON. 





Supreme Court of Appeals of Virginia, August 23, 1888. 


1. Judgment — Res Adjudicata. — A decree of a 
court of equity, cancelling a deed of real estate be- 
cause of insanity of the grantor, existing at the date 
of its execution, does not conclude the rights of the 
grantees to ciaim in a subsequent suit the specific 
performance of the agreement to convey such real 
estate, made by the grantor before he became insane, 
where such relief could not have been granted under 
the pleadings in the former suit. 


2. Equity—Contracts —Specific Perfcemance. — An 
oral agreement, made by a childless widower, sixty 
years old, to his niece and her husband, to convey his 
home to them, in consideration that they would give 
up their own home and live with and care for him in 
his old age, will be specifically enforced in equity 
upon the performauce of such consideration by the 
promisees, who have also made valuable improve- | 
ments upon the property. 





Lacy, J., delivered the opinion of the court: 

This is an appeal from a decree of the circuit 
court of Roanoke city, rendered at the April term, 
1888. On the first Monday in February, 1886, the 
appellants filed their bill in the hustings court for 
the city of Roanoke, against the appellees, to have 
specific performance of a parol agreement made 
about the Ist day of April, 1880, by which Isham 
M. Furguson had contracted with them, to give 
and grant unto them his house and lot of six acres 
of land, and the furniture therein, upon the con- 
dition of their giving up their own home, and 
living in his, the said Furguson’s, house, to pro- 
tect, provide for, and take care of the said Furgu- 
son, an old man, then diseased, childless, and a 
widower, much distressed and upset by the recent 
death of his wife; which agreement was consum- 
mated by the delivery of possession to the said 
plaintiffs, and their change of circumstances, by 
abandoning their own home, and by the sale of it; 
and the expenditure by them of large sums of 
money in erecting and constructing valuable im- 
provements on the said house and lot, with the 
approbation of the said Furguson; suchas refenc- 
ing the said lot, erecting a small house thereon, 
and roofing the dwelling-house with slate, and 
repainting the same, which cost them $1,000. 
And that they cared for the said Furguson in 
sickness and in health until his decease. That he,. 
the said Isham M. Furguson, was in sound mind, 
and competent to contract when this contract was 
made; and afterwards, ou the 15th of September, 
1880, when his mind was perfectly sound, he vol- 
untarily executed a deed of conveyance, conveying 
to them the said house and lot and furniture in 
effectuation of the said parol contract. That the 
said Isham M. Furguson having had an attack of 
mental aberration about the Ist of May, 1880, and 
another, lasting a few hours, about the 10th of 
August, 1880, after his death, his brothers and his 
sister, the two Furgusons, and Mrs. Tench, 
brought suit in the county of Franklin to set aside 
the said deed of conveyance to the appellants, 
Fishburne and wife, upon the ground that the 
grantor therein, their brother, Isham M. Furgu- 
son, was insane and incompetent to execute it, in 
which they succeeded, and the same was se 
aside, and the decision affirmed on appeal by thi 
court. 48. E. Rep. 575. But that there was no 
evidence adduced, and none can be adduced, 
tending to show any unsoundness of mind on the 
part of Isham M. Furguson at the time the parol 
agreement was made; and, the deed having been 
set aside for a cause which did not vitiate nor in 
anywise affect the parol agreement to convey, 
that they were entitled, upon well settled princi- 
ples, to have the said agreement, which was upon 
a valuable consideration and fully executed on 
their part, specifically performed. The defend- 
ants demurred to the bill, and depositions were 
taken in the cause; whereupon, for reasons per- 
sonal to the judge of Roanoke city, which ren- 
dered it improper in his opinion for him to preside 


at the trial, and decide the cause, it was removed 


ee 








38 THE CENTRAL LAW JOURNAL. 


No. 4 








to the circuit court of Roanoke; when the said 
circuit court, at the December term, 1886, over- 
ruled the demurrer so far as it rested upon the 
ground that this suit had been concluded by the 
suit to set aside the deed; but so far as it rested 
upon an alleged variance between the contract set 
up in the bill, and the one set forth in the deed 
alleged to be in furtherance of the said agreement, 
sustained the said demurrer, and granted leave to 
amend. An amended bill having been filed, and 
the defendants having filed their answer, by de- 
-€ree in the cause rendered at the April term, 1888, 
the demurrer was overruled, and the bill of the 
plaintiffs dismissed for reasons which the decree 
recites are in writing and made a part of the 
record, but which do not appear therein. Where- 
upon, the appellants, Fishburne and Callie, L., 
his wife, applied for and obtained an appeal to 
this court. 

It is sought to maintain the decree of the circuit 
eourt—First, upon the ground that the decision in 
the Franklin county case is conclusive of this 
case, and the question here is res adjudicata; and, 
secondly, because the coutract sought to be en- 
forced is not such as a court of equity should en- 
force, because it is not fair and equal; that full 
possession did not accompany it, and because the 
eonduct of the parties procuring it was not such 
as would entitle them to the aid of « court of 
equity; and, if fair, certain, and just in all its 
parts, still is not sufficiently proved. 

It is necessary, first, to consider whether this 
suit is concluded by the suit referred to in Frank- 
lin county; for, if the question is res adjudicata, 
the whole matter end there; for, when a matter is 
adjudicated and finally determined by a compe- 
tent tribunal, it is considered as forever at rest! 
This is a principle upon which the repose of soci- 
ety materially depends, and it therefore prevails 
with very few exceptions throughout the civilized 
“-world. This principle not only embiaces what 
actually was determined, but also extends to every 
-other matter which the parties might have liti- 
gated in the case; and when the facts which con- 
stitute the cause of action or defense have been 
between the same parties submitted to the con- 
sideration of the court, and passed upon 
by the court, they cannot again be the 
proper subject for an action or defense, unless 
the finding and judgment of the court are opered 
up or set aside by competent authority. This 
principle of law extends still further in quieting 
litigation. A party cannot relitigate matters 
which he might have interposed, but failed to do 
in a prior action between the same parties, or 
their privies, in reference to the same subject- 
matter. Bates v. Spooner, 45 Ind. 493, 7 Rob. Pr. 
172; Hopkins v. Lee, 6 Wheat. 109. Courts of 
justice do not, in stating the rule, always employ 
the same language; but when every objection 
urged in the second suit was open to the party, 
within the legitimate scope of the pleadings in 
the first suit, and might have been presented at 
that tria), the matter must be considered as hav- 





ing passed in rem judicatem, and the former judg- 
ment in such a case is conclusive between the 
parties. Aurora City v. West, 7 Wall. $2, 103; 
Lee v. Kingsbury 13 Tex. 68; Blackwell v. Bragg, 
78 Va. 529. Mr. Wells, in his work on this sub- 
ject, says (section 252): ‘‘The first step in deter- 
mining whether the matter might have been 
decided in the prior action is to ascertain whether 
it was relevant or not; that is, whether it was 
within the scope of the pleadings. So that, when 
one sets up, in a subsequent suit, a former judg- 
ment, he must show that the matter alleged by 
the other party either was actually litigated, or 
that it might have been under the issues; it being 
only matters involved in the issues that are re- 
garded as res adjudicata.”” And the general lan- 
guage of a decree will be restrained to the issue 
made, and the subject-matter under consideration 
when it was rendered. 

The original record in the Franklin suit, by 
Furguson’s Adm’r and others v. Jacob A. Furgu- 
son and others, was by consent brought here with 
this cause, so that the depositions therein may be 
read in this cause. Upon looking into that suit, 
the bill is filed to set aside and annul the convey- 
ance of September, 1880. An issue was directed 
out cf chancery to try the following issues: (1) 
Whether the deed in the proceedings mentioned, 
from Isham M. Furguson to T. T. Fishburne and 
C. L. Fishburne, was obtained by fraud or undue 
influence. (2) Whether or not, at the time of the 
execution of the said deed, the grantor, Isham M. 
Furguson, was incapable, by reason of disease, 
old age, or other causes, of clearly understanding 
the purport and object of the deed. The jury 
found the following verdict, which was recorded 
and approved by the court: ‘“‘We, the jury, find 
for the defendants on the first issue; but find that 
Isham M. Furguson, on the 13th September, 
1880, was incapable of understanding the purport 
and object of the deed executed by him on that 
day to Tipton T. Fishburne and Callie, his wife, 
and we therefore find for the plaintiffs on the 
second issue.”’ On appeal, the decree of the court 
below rendered on this verdict was affirmed. 

It appears from the foregoing statement of the 
issues and judgment thereunder in the first suit 
that the sole question in issue there was as to the 
validity of the said deed, and the sole finding 
therein was that the said deed was not valid and 
binding on the grantor and those claiming as his 
heirs at law, because of his mental incapacity at 
the time of its execution. The question as to the 
validity of this deed was the sole question in the 
ease to be determined, and the question in this 
suit as to the parol partly executed contract, for 
the conveyance of the said house and lot, ete., 
was not in anywise pertinent to the issue. If ev 
dence of it had been offered, it must have bev. 
excluded, under the scope of the pleadings in that 
case; and whenever any attempt was made to 
refer to this, in the course of taking the testimony, 
it was promptly objected to as irrelevant. It was 
excepted to, and properly ruled out, as it could 
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not have been introduced under the pleadings in 
that cause. But it is suggested that it might 
have been broughtin by way of defense fo the 
action by a cross-bill, by the defendants sttting 
it up against the plaintiffs. But this would have 
been, in effect, the institution of a new suit, mak- 
ing new pleadings, which would have been inde- 
pendent of the pending suit; and the original bill 
might have been dismissed, and the cross-bill 
remain unaffected, and the court might have pro- 
ceeded to decree upon the issues in the cross-bill. 
A cross-bill is proper whenever the defendants, 
or either of them, have equities arising out of the 
subject-matter of the original suit, which entitle 
them to affirmative relief which they cannot ob- 
tain in that suit. Ragland v. Broadnax, 29 Grat. 
420. In asubsequent case, decided in the court 
of appeals of West Virginia (Land Co. v. Vinal, 
and Viual v. Land Co., 14 W. Va. 637), the subject 
is elaborately treated by Green, J., and upon this 
subject the foregoing case is followed. Such a 
bill is an auxiliary suit brought by the defendants 
for their purposes, and such they might have 
brought if they were so advised; and the contro- 
versy would have been a distinct controversy, 
arising under the issues therein, upon which the 
court might have decreed after the original bill 
had been dismissed or otherwise disposed of. 
They were not obliged to bring their suit in this 
way, however. The question thus to be raised 
was distinct from the issue made by the suit 
against them, and the decision of that suit, there- 
fore, in nowise affected their rights in this regard, 
which stood on wholly distinct and unconnected 
ground. And they have a right now to maintain 
this suit, upon the same or kindred principles 
which entitled them, if they had been so advised, 
to have filed their cross-bill in the other suit. 
They had a right to take either course, but, it 
would seem, not both. If they had pursued the 
one and brought the matter into that suit, and it 
had been decided, it would have been res adjudi- 
cata, and they would have had no right to pursue 
the other. Thecase of Stearns v. Beckham, 31 
Grat. 381, is referred to by counsel, and is a case 
in point. On the 29th of November, 1862, the 
vendor agreed to sell, for $100,000, a tract of land, 
and received $45,000 in cash, with the under- 
standing that the residue, $55,000, should be paid 
in ten days. On the 3d of December following 
the vendor was stricken with paralysis; but the 
matter was carried on, and the $55,000 was paid, 
and the deed made and possession given of the 
land. Thus the matter stood for some years, 
when the grantor, growing worse, a committee 
was appointed for him, and in September, 1866, 
the said committee instituted his suit to set aside 
the deed, on the ground of mental incapacity of 
the grantor at the time of its execution, and also 
to have the contract rescinded, because of im- 
proper influences exercised over him, and the 
inadequacy of consideration. The court set aside 
the deed, and directed that the vendees should 
surrender the land, unless within ninety days they 





should file a bill for the specific execution of the 
contract, which bill for specific execution was 
filed; andin that case, while the contract was 
not specifically executed, the vendees were re- 
quired to make restitution of the money they had 
received, which was declared to be a lien on the 
land. Notwithstanding the cancellation of the 
deed because of imbecility of the grantor at the 
date of its execution, such action was held not to 
have concluded or to have adjudged the rights of 
the parties to claim the specific execution, of the 
agreement made under different circumstances; 
that is, before the stroke of paralysis which 
wrought the imbecility. So, in this case, the 
cancellation of the deed, because of incompetency 
existing at the date of its execution, does not af- 
fect in anywise a contract made and performed 
before any incapacity or insanity had set “in; and 
we think the plaintiffs have a right to maintain: 
this suit. 

Upon the question as to whether this contract is- 
such as should be specifically performed in the 
light of the decided cases, we have no doubt. An 
agreement, to be entitled to be carried into speci- 
fic performance, ought to be certain, fair, and just 
in all its parts. It is not considered as a matter 
of right in either party; but it is matter of dis- 
cretion in the court; a matter of sound and rea- 
sonable discretion, which grants relief according 
to the circumstances of each particular case. 
Courts of equity will not decree a specific per- 
formance in cases of fraud or mistake, or of hard 
or unconscionable bargains; or when the decree 
would produce injustice; or when it would com- 
pel the party to an illegal or immoral act; or 
when it would be against public policy; or when 
it would involve a breach of trust; or when @ 
performance has become impossible; and gener- 
ally not in any cases when such a decree would 
be inequitable, under all the circumstances. 2 
Story, Eq. Jur. § 769; Sudg. Vend. ch. 3, § 4, p. 
123. In this case an old man sixty-six years of 
age, a widower, and childless, finds himself, upon 
the death of his wife, lonely and unhappy in their 
former home. He has relatives who appear to 
have been anxious to get a share of his property 
at his death, but they do not fill the measure of 
his need. His wife’s neice, the appellant Mrs. 
Fishburne, had been reared in his house from 
early childhood, had been married a short time 
before his wife’s death to T. T. Fishburne, who 
was a protege of his, and they together had gone 
to live in their own home. Needing womanly 
ministrations about his home, he said this foster 


child was most suited to his wants. She knew 


his ways; he knew her; there was nothing strange 
between them; and he asked her to give up her 
home, and come to his house, and with her hus- 
band make it a home for him, provide for him, 
feed him in health, nurse him in sickness. He 
might live for years; he might survive a short 
time only. For this care and nurture he could 
not offer hire or wages. He wanted a daughter, 
not a servant; and he agreed to give this property 
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to.the two; to be a home for him and for them as 
long as he lived, and for them when he died. He 
was otherwise wealthy, and this was but a small 
part of his estate. They fully performed on their 
part—left their home, changed - their circum- 
stances, and, with unchallenged kindness and 
affection, cared for him tenderly as long as he 
lived. He made them a deed to the property; 
‘but, before this was done, old age and disease had 
made more rapid strides than he thought, and he 
has been adjudged to be incompetent, by reason 
of mental and bodily infirmity, to make a deed in 
September, 1880. But there is not a hint in all 
the evidence in the cause that he was in anywise 
affected mentally or bodily when he made this 
contract. All his maladies came long afterwards. 
He received, at the hands of Fishburne and wife 
all he bargained for; and much or little, speaking 
generally, it was a great deal to him in his old 
age, his loneliness and infirmity. It was what in 
his right mind, in unimpaired mental and bodily 
vigor, he agreed to give this house and lot for, 
and to which he did give a deed. Why should 
this ¢ontract not be enforced? These parties have 
expended their money onit, and greatly improved 
it. They have fully performed on their part, and 
the contract should be specifically executed. The 
principles upon which this should be decreed are 
fully set forth in the late case of Halsey v. Peters, 
79 Va. 66, and authorities cited. Burkholder v. 
Ludlam, 30 Grat. 225. The first named case was 
similar to this in its details, and the contract 
was there specifically executed by decree of this 
court. 

The decree of the circuit court of Roanoke city 
having dismissed the bill of the plaintiffs, the 
same will be reversed and annulled, and a decree 
rendered here in accordance with the foregoing 
opinion. 


Nore.—The peace of society demands that there 
should be an end of litigation and for this reason the 
doctrine of res adjudicata is enforced, that ajudgment 
in a suit is conclusive upon parties and their privies.! 

A question contested and determined in one case is 
determined, so far as the parties to the same are con- 
cerned, for all time and purposes.{It cannot be ground 
over and over again in another action, and a decision 
on the merits of a question estops parties and privies 
to maintain or allege anything to the contrary in any 
other litigation between them.? 

Much doubt and uncertainty exists in judicial de- 
‘cisions as to the limits within which the conclusive 
effect of a judgment is confined by law. It is held in 
one class of decisions, that the judgment is conclusive 
as to all questions which are material to the issues as 
formed by the pleadings, and which the parties had 
an opportunity of bringing before the court.’ 


1 Greenleaf on Evidence, § 522. 

2 Neal v. Foster, 36 Fed. Rep. 32; Outram v. Morewood, 
3 East, 346; Cromwell v. County of Sac, 94 U. 8. 351; Wil- 
son v. Dean, 121 U. 8. 525; Bigelow on Estoppel, 84; 
Duchess of Kingston’s Case, 50 State Trials, 538; Bank 
of United States v. Beverly, 1 How. 134; Parrish v. Fer- 
ris, 2 Black. 606; Gelston v. Hoyt, 3 Wheat. 246; Hopkins 
v. Lee,6 Wheat. 109; Stockton v. Ford, 18 How. 418; 
Harshman v. Knox County, 55 Cent. L. J. 176. 

8 Aurora City v. West, 7 Wall. 82; Shenandoah R. Co. 





The binding effect of a judgment has even been ex- 
tended still further to include matters not set forth in 
pleadings so as to admit proof and call for an actual 
deci#fon upon them, and where in an action for specific 
performance the defendant has before action brought 
disposed of part of the real estate and all the relief 
asked in the complaint and granted in the judgment 
was the conveyance of real estate not so disposed of, 
that judgment is a barto a subsequent action to re- 
cover damages for such disposition of rea! estate.4 

The rule, now generally, if not universally, conceded 
and supported by the preponderance of authority is 
that stated by Justice Miller, in his dissenting opinion 
in the case of Aurora City v. West.5 

‘“*When a former judgment is relied on, it must ap- 
pear from the record that the point in controversy 
was necessarily decided in the former suit, or to be 
made to appear by extrinsic proof that it was in fact 
decided.é 

A distinction is made between cases where the sec- 
ond action between the same parties is upon the same 
demand or claim, in controversy in the former action, 
and where it is founded on a different claim or demand 
of asimilar nature. In the first case the judgment 
in the first suit is conclusive as to all matters which 
were actually presented, and also those which might 
have been presented, while in the second case the 
judgmentis conclusive only as to those questions act- 
ually litigated and determined in the original action.’ 

The foregoing principles are best illustrated by a 
reference to decided cases in which they were applied. 
Where a widow, an heir, was made a party defendant 
in a partition suit, and was served and failed to appear 
and partition was had, such decree is a bar to a sub- 
sequent action for dower. 

A.counterclaim cannot be made the subject of an 
independent action when it results from an alleged 
contract, the existence of which in material parts is 
negatived by a prior judgment. Thus an action by a 
tenant for breach of verbal agreement to repair, is 
barred by a prior judgment in a proceeding to dispos- 
sess him. 

In an action by a physician for services rendered, the 
defense of malpractice is barred by a judgment on the 
merits for the physician in a suit brought against him 
by the patient for malpractice in the same service.10 

Judgment in trespass for an unlawful sale of property 
to pay a schook tax, is an estoppel to an action against 
school district in assumpsit for the amount of such 
tax. 

Occupants who fail to set up a claim for improvements 
in an action by one claiming under paramount title, 
are barred by judgments therein.!2 

A bill for specific performance of ‘a contract under 
seal, alleging that it has never been rescinded but 
containing an alternative prayer for repayment of 
money paid under it, which has been dismissed after 


v. Griffith, 76 Va. 919; Knitsinger vy. Brown, 72 Ind. 466. 

4 Thompson v. Myrick, 24 Minn. 4. 

57 Wall. 106. 

6 Cromwell v. County of Sac, 94 U. 8. 351; Steam Packet 
Co. v. Sickles, 24 How. 333; Hubbard vy. Flint, 58 Miss. 
266; Hickerson v. City of Mexico, 58 Mo. 65; Freeman on 
Judgments, §§ 273, 274, and cases cited; Duchess of 
Kingston’s Case, 2 Smith’s Leading Cases, from page 791 
to end of volume. 

7 Cromwell v. County of Sac, 94 U. S, 357. 

8 Jordan v. Van Epps, 85 N. Y. 427. 

9 Nemetty v. Taylor, 63 How. Pr. 387. 

10 Haynes v. Ordway, 58 N. H. 167. 

11 Rendall v. School District, 75 Me. 358. 

42 Raymond Vv. Ross, 40 Ohio St. 343. 
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a hearing on the merits, is no bar to an action at law to 
recover money so paid on the ground of the rescission 
of the contract.!3 

Extrinsic and parol evidence is admissible to prove 
what issues were actually tried and determined, 
and given to the jury.!4 

So it may also be shown by parol, that a claim 
thongh set out in the former record, was not sub- 
mitted for adjudication, and hence was not covered 
by the judgment. 

Thus, where two or more causes of action are sued 
for in the same declaration, and a general judgment 
and verdict is rendered, it is prima facie evidence only 
of the adjudication of every demand which might have 
been drawn in controversy under’it, but may be met 
by evidence tending to show that any particular de- 
mand was not presented or considered.1@ 

A finding not involved in the issue of a case is no 
bar to a later adjudication.!” 

But when a question is presented by a bill in equity, 
urged and relied upon in the argument and passed 
upon by the court in the opinion, it cannot with reason 
be said that the point was not involved, and that the 
opinion of the court on the question is obiter dictum.8 

It is of no consequence in what form a claim was 
presented, or defense made in a former suit. If it 
was in issue and actually litigated and decided, it 
binds the parties in subsequent proceedings.9 

Thus if the question has been presented on a motion 
and decided itis res adjudicata.™ Final judgment on 
demurrer for plaintiff is a bar to another action,2! but 
it is no bar if given for defendant.2 An adjudication 
in a former suit in which a certain account was pre- 
sented as aset-off is a bar to a suit based on the same 
account.23 What has been determined against a party 
in a former suit, cannot in a subsequent action be set 
up by way of counterclaim.24 Nor cana matter once 
decided in a suit be opened in a second suit between 
the same parties where they have changed sides, or 
where the object of the second suit is different.% 

Specific Performance.—An application for the spe- 
cific performance of a contract is addressed to the 
sound discretion of a court of equity,and even where a 
legal contract is shown to exist, it will not be granted 
as a matter of course.2”7 Such discretion is not to be 
exercised arbitrarily but in accordance with the facts 
established, and in accordance to such principles as 


13 Ballou v. Billings, 136 Mass, 307. 

li Foye v. Hatch, 182 Mass. 105; Merchants’ Bank v. 
Schulenburg, 48 Mich. 103; Hickerson v. Mexico, 58 Mo. 
61; Armstrong v. St. Louis, 3 Mo. App. 100. 

15 Paine v. Insurance Co., 12 R. I. 440; Lightford v. 
Wilmot, 23 Mo. App. 5. 

16 Dickinson v. Hayes, 31 Conn. 423; Hungerford’s Ap- 
peal, 15 Am. Law Reg. 79. See note, 3 Cent. L. J. 263. 

17 Yeates v. Briggs, 95 Ill. 79. 

18 Almy v. Daniels, 23 Cent. L. J. 328. 

19 Harriman v. Roberts, 52 Md. 64. 

20 Wilson v. McIntosh, 30 Kan. 234; Johnson v. Latta, 
84 Mo. 139. 

21 Smith v. Hornsby, 70 Ga. 552; Dixon v. Zadik, 59 Tex. 
529. 

22 Los Angeles v. Mellus, 59 Cal. 444. 

23 Miller v. Ticker, 14 Ill. App. 558. 

24 Worrel v. Smith, 6 Colo. 141. 

2% Hayner v. Stanley, 8 Sawyer C. C. 214. 

26 Re Roberts, 59 How. Pr. 136. 

27 Bowman v. Cunningham, 78 Ill. 48; Abbott v. L’Hom- 
medieu, 10 W. Va. 677; Iglehart v. Vasil, 73 Ill. 63; Thurs- 
ton v. Arnold, 43 Iowa, 41; Sweeny v. Ohara, 43 Iowa, 34; 
Vincent v. Larson, 1 Idaho (N. 8.) 241; Goodwin v. Col- 
lins, 3 Del. Ch. 189; Pomeroy on Eq. Juris. § 1404; Shen- 
andoah R. Co. v. Lewis, 76 Va. 833. 





are applicable to the facts.22 One of these principles 
is that the contract must be certain and unambiguous, 
both in the description of the property and the estate 
conveyed,” and must be capable of being performed.® 
The certainty requisite in a contract which is the subject 
of adjudication in a court of equity is greater than ina 
suit at law.*! But this certainty need be only a rea- 
sonable one, satisfactory to the court in regard to the 
subject-matter of the contract and the circumstances 
under which it was entered into. It must be founded 
upon a valuable consideration.33 A good considera- 
tion, as distinguished from a valuable consideration, 
such as love and natural affection, will not be suffi- 
cient.24 So the mere expression of an intention to 
make a gift of land without further proof that the 
promisee expended money or labor on the faith of it, 
will not support a specific performance.® Mere in- 
adequaey of price furnishes no ground for refusing a 
specific performance of a contract. But an uncon- 
scionable bargain, or one that will produce injustice or 
hardship, will not be enforced.*7 When the considera- 
tion is inadequate, evidence of the contract must be 
especially clear and satisfactory.% A party who seeks 
the aid of a court of equity to have a contract spe- 
cifically performed, must bring himself within the 
equitable maxim that “he who seeks equity must do 
equity,’? and must, therefore, show that he has per- 
formed the acts which formed the consideration of the 
contract,®® and should not be guilty of delay in making 
the application.” 

It is well settled that equity will compel the per- 
formance of a promise, whether written or oral, to give 
land to another who, relying thereon, has entered into 
possession, made improvements, expended money on 
its account and thereby changed his condition in life.” 
The improvements ought to be of greater value than 
the use and occupation of land, when entered on the 
faith of a verbal grant.42 Where the husband makes 


2 Paris v. Haley, 61 Mo. 461. 

29 Preston v. Preston, 9% U.S. 200; Los Angeles Assn. v. 
Phillips, 56 Cal. 589; Brown v. Brown, 33 N. J. Eq. 650. 

i 390 Mastin v. Halley, 61 Mo. 196; Pomeroy Eq. Jur. 1405, 

3l Mastin v. Halley, 61 Mo. 196. 

82 Paris v. Haley, 61 Mo. 453. 

33 Minturn v. Seymour, 4 Johns. Ch. 497; Lear v. Chou- 
teau, 23 Ill. 39; Butman v. Porter, 100 Mass. 337. 

34 Kennedy v. Ware, 1 Barr, 453; Morris v. Lewis, 38 
Ala. 53; Bispham Eq. § 373. 

85 Galloway v. Garland, 104 Ill. 275. 

3% Erwin v. Parham, 12 How. 197. 

87 Snell v. Mitchell, 65 Me. 48; Miss. R. Co. v. Cromwell, 
91 U. 8. 648; Cameron Coal Co. v. Emanuel, 49 N. Y. (Su- 
perior Ct.) 77. 

88 Cole v. Cole, 106 Ill. 482. 

89 Colson v, Thompson,2 Wheat. 336; Vawter v. Bacon, 
89 Ind. 565; Watts v. Waddle, 6 Pet. 389; Reeves v. Kim- 
ball, 40 N. Y. 299: King v. Ruckman, 21 N. J. 599; Rogers 
v. Taylor, 40 Iowa, 193; Jenkins v. Harrison, 66 Ala. 345; 
McComas v. Easly, 21 Gratt. 23; Allen v. Atkinson, 21 
Mich. 351. 

# Alexander v. Hoffman, 70 Ill. 1144; Hedenberg v. 
Jones, 73 Ill. 149; Marshall v. Peck, 91 Ill. 187. 

41 West v. Bundy, 78 Mo. 407; Freeman v. Free- 
man, 43 N. Y. 34; Galbraith v. Galbraith, 5 Kan. 402; Har- 
desty v. Richardson, 44 Md. 617; Shepherd v. Berin, 9 
Gill, 32; Langston v. Bates, 84 Ill. 524; Bright v. Bright, 
41 Ill. 97; Hiatt v. Williams, 72 Mo. 214; Sluder v. Steyer, 
69 Ga. 125; Dunn v, Stevens, 94 Ind. 181; Cannon v. Col- 
lins, 3 Del. Ch. 132; Campbell v. Felterman, 20 W. Va. 
398; Sutton v. Myrick, 39 Ark. 424; Lorentz v. Lorentz, 14 
W. Va. 761; Hanlon v. Wilson, 10 Neb. 138; Patterson v. 
Copeland, 15 How. Pr. (N. Y.) 460; Dozier v. Matson, 4 
Mo. 328, and cases cited. 4 

42 Eason v. Eason, 61 Tex. 225. 
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improvements relying on a promise made to his wife, 
in a suit for specific performance, she can have the 
benefit of these improvements as if paid for in part by 
herself. The heirs of a grantee can also enforce the 
performance of a promise made to him.4 Theground 
upon which equity enforces the performance of an 
oral agreement to convey land in violation of the stat- 
ute of frauds is that of equitable fraud. To refuse a 
decree enforcing the performance of a promise when 
another relying upon it had altered his condition would 
operate as a fraud upon him, and place him in a situ- 
ation for which he could not obtain compensation at 
law.% DAVID PLESSNER. 


43 Murphy v. Stever, 47 Mich. 522. 

4 Bohanon vy. Bohanon, 96 Ill. 591. 

45Campbell v. Felterman, 20 W. Va. 398; Sutton v. 
Myrick, 39 Ark. 424; Williams v. Morris, 95 U. 8. 444; 
Dougherty v. Harsel, 91 Mo. 161; Anderson v.Schockley, 
82 Mo. 250. 








CORRESPONDENCE. 





To the Editor of the Central Law Journal: 

Under the title of “correspondence” in No. 3 of the 
current volume of your JOURNAL, Mr. Jno. B. 
Fithian, of Joliet, Ill., undertakes to correct what ap- 
pears to him to be an erroneous statement of the law 
in Illinois made by the writer of the leading article on 
the “Statute of Limitations in Mortgage Foreclosure,” 
published in the preceding number. Mr. Fithian re- 
fers to Rev. Stat. Ill., ch. 83, § 11, which provides an 
action of foreclosure or sale is absolutely barred un- 
less brought within ten years from the time the right 
of action accrues, and cites as an example, a note 
dated January 1, 1877, payable one year after date, 
and secured by real estate mortgage, upon which a 
payment had been made in 1880, that the mortgage 
could not be foreclosed now, although a judgment 
could be obtained for the unpaid balance of the note. 
This precise point has been passed upon by our su- 
preme court in the case of Schifferstein v. Allison, de- 
cided January 20, 1888, and reported in 12 West. Rep. 
847. Judge Scholfield delivered the opinion of the 
court, holding that an action of foreclosure would not 
be barred in the above example cited by Mr. Fithian, 
and that the cause of action or right to make sale is to 
be regarded as having accrued after the last payment 
indorsed upon the indeDtednes. THos. F. FERNS. 

Jerseyville, Ill. 





To the Editor of the Central Law Journal: 

The letter of Jno. B. Fithian, of Joliet, in No. 3, of 
the current (28th) volume of the JOURNAL, on the 
limitation of foreclosure of mortgages in Illinois, is 
misleading, as the Supreme Court of Illinois, on Jan- 
uary 20, 1888, in case of Schifferstein v. Allison, has 
settled that question. The court holds that§ 11 of the 
limitation act, which provides that “tno person shall 
commence an action or make a sale io foreclose a 
mortgage, or deed of trust in the nature of a mort- 
gage, unless within ten years after the right of action 
or right to make such sale accrues.’’ It must be read 
in connection with § 16 of the same chapter, which 
provides that an “action on bonds, promissory notes, 
etc., shall be commenced within ten years next after 
cause of action accrued; but if any payment, or new 
promise to pay, shall have been made in writing * * * 
within or after said period of ten years, then an action 
may be commenced thereon at any time within ten 
’ years after the time of such payment or promise to 





pay;” and an action to foreclose a mortgage is not 

barred when payments on the note secured thereby 

have been made within ten years: 15 N. E. Rep. 275. 
Elgin, Ill. JAMES COLEMAN. 








QUERIES AND ANSWERS.* 


QUERY No. 4. 

A corporation is created under the laws of Minne- 
sota for manufacturing purposes. The time for which 
it was incorporated expires; under the laws of this 
State three years’ time is given for closing up the busi- 
ness of the corporation after it is dissolved by limita- 
tion. The three years have expired, but no steps have 
been taken to close up its business. It owns property, 
both real and personal, and continues to do business 
as usual. How can its affairs be now closed up, and 
how can its property be disposed of? W.S. 

QUERIES ANSWERED. 
QurEryY No. 2 [28 Cent. L. J. 51}. 

Has a divorced wife a legal right to continue the use 
of her late husband’s name. Cite authorities. xX. 

Answer. It is the English and American usage for a 
a woman to eretain her husband’s surname, till by a 
decree of divorce sheis authorized to resume her 
maiden name. However, she can be known by any 
name she may choose to assume: Schouler’s Dom. 
Rel. § 40. C. Z. 











RECENT PUBLICATIONS. 


A TREATISE ON THE Law OF LANDLORD AND TEN- 
ANT, With special reference to the American Law. 
By H. L. Gear, of the San Francisco Bar. San 
Francisco: Bancroft- Whitney Co., Law Publishers 
and Booksellers. 1888. 

Every practitioner is familiar with what is popu- 
larly known as the “pony” series of text-books. 
Their standing among members of the. profession is 
already determined and fixed, owing to the reputation 
of such writers as Mr. Boone, Mr. Desty, Mr. Hawes 
and Mr. Newmark. The book we are considering is 
the latest of this series. The subject is a difficult one 
upon which to collate authorities and reduce to rules, 
owing largely to the local differences of statute and 
practice. The aim of the author, as he tells us, is to 
present a complete, yet succinct view of the law of 
landlord and tenant. A large number of English 
cases have been cited, but the special purpose has ev- 
idently been to make the work a complete presenta- 
tion of the American authorities. In this, if one may 
judge by its very extensive notes and citations, the 
author has succeeded. There is no work of this series 
that seems to the writer more thoroughly and care- 
fully annotated. There are many sections in the work, 
occupying only a page of text, the notes to which fills 
a half dozen pages. In terse, succinct style, the author 
treats of the nature and creation of tenancy, making 
clear distinctions between those for life, for a fixed 
term, from year to year, at will and by sufference. 
The care in which it has been prepared, is seen upon 
finding chapters on detailed branches of the subject, 
such as “occupancy on shares,” “lodgings and apart- 
ments,” ete. The features of the instrument of lease 
and the payment of rent, with all the questions aris- 
ing thereunder, are carefully treated, as well as those 
of possession, transfer and termination of tenancy. In 
short, so far as we can see, there is nothing omitted 
belonging to this very practical branch of the law. 
The subject and the book are such that lawyers will 
have almost every day use of it. 
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1, ADMIRALTY—Salvage— Award. Facts reviewed 
with ,reference to whether amount allowed a proper 
salvage award in case of disabled steamer towed into 
port by claimant.— The Erin, U. 8. D. C. (N. Y.), Oct. 15, 
1888 ; 36 Fed. Rep. 712. 

2. ADMIRALTY—Collision — Evidence. Facts suf- 
ficient to justify the finding of the district courtin the 
case of injury to canal boat.— The Oswego, U. 8. C. C. (N. 
Y.), Oct. 15, 1888; 36 Fed. Rep. 720. 

3. ADMIRALTY—Salvage. Facts reviewed with ref- 
erence to question of amount of compensation for 
salvage service.— The Carondelet, U. 8. D. C. (N. Y.), Nov. 
18, 1888 ; 36 Fed. Rep. 714. 

4. APPEAL—Bill of Exceptions. Where an appeal 
of action tried without jury the bill of exceptions does 
not state that exception was taken to the finding or 
motion for new trial made, the appellate court will 
consider the question of sufficiency of the evidence. — 
Fireman’s Ins. Co. v. Peck, 8. C. Ill., Nov. 15, 1888; 18 N. E. 
Rep. 752. 

5. APPEAL—County Commissioners—Public Road.—— 
An appeal from the order of the board of county com- 
missioners opening a public road through defendant’s 
land, under Code N.C. § 2038, is not prematurely taken 
before the order is executed ; section 2039 providing that 
“any person may appeal to the superior court” from 
such order. — Board of Commrs. v. Western Asylum, 8. C. 
N. Car., Dec. 3, 1888; 8S. E. Rep. 120. 

















6. APPEAL. Where a commissioner, directed by 
the court to sell goods for cash, sells them on credit, 
and then sues the purchaser for the price, the fact that 
he had aremedy by motion will not defeat the action 
when the objection is first raised in the supreme court. 
—Lackey v. Pearson, 8. C. N. Car., Dec. 3, 1888; 8S. E. Rep. 
121. 

7. APPEAL—Injunction Bond. Code N. C. § 548, al- 
lowing appeals to be taken “from every judicial order 
or determination of a judge of a superior court upon or 
involving a matter of law or legal inference,” does not 
embrace an order adjudging the sufficiency of an in- 
junction bond, the right to supervise the bond being 
given to the judge under Code, § 341.— Bynun v. Board of 
County Commrs., 8. C. N. Car., Dec. 10, 1888; 8 8. E. Rep. 
139. 

8. APPEAL—Review—Partnership. Where the con- 
trolling question in acaseis whether real estate sold 
by a surviving partner, as partnership property, is indi- 
vidual or partnership property, and there is nothing 
recorded by which such fact can be determined with 
certainty, a distribution of the proceeds, made upon 
the assumption that the land was partnership property, 
will not be disturbed. — Appeal of Williams, 8. C. Penn., 
Oct. 22, 1888; 15 Atl. Rep. 912. 

9. ARSON—Indictment. An indictment for arson is 
good, though redundant in alleging the ownership of 
the house in a certain person, and its occupation by de- 
fendant for and as the agent of another, who held it 
under a lease from the owner. — Rogers v. State, Tex. Ct. 
App., Nov. 21, 1888; 98. W. Rep. 762. 

10. ASSUMPSIT — Common Counts — Commission Mer- 
chant. Advances made by a commission merchant 
in the line of his employment for his principal, who is 
acquainted with the manner of doing business on the 
board of trade, are recoverable on the common money 
counts as for money advanced to the principal’s use at 
his request.—Perin v. Parker, 8. C. Ll., Nov. 15, 1888; 18 N. 
E. Rep. 747. 

ll. ASSIGNMENT — Validity. An assignment of all 
the partnership property for the benefit of partnership 
creditors is not rendered fraudulent and void by a 
failure to include the individual property of the part- 
ners.— Trumbo v. Hamel, 8. OC. 8. Car., Nov. 27, 1888; 8 8. E. 
Rep. 83. 

12. ASSIGNMENT — Partnership. Under statutes 
providing for voluntary assignments and requiring 
sworn statement of assets and liabilities by “the person, 
firm or corporation” making such assignment, insolv- 
ent firms may assign their property though the part- 
ners as individuals are solvent and individual property 
of the partner need not be assigned. — Druckey v. Well- 
house, 8S. C. Ga., Nov. 9, 1888; 8 8. E. Rep. 40. 


14. ASSIGNMENT—Preferences, Under the facts in 
this case held illegal preferences for insolvent debtor 
to execute notes at atime when he had determined to 
assign. — Hide and Leather Nat. Bank v. Rehm, 8. OC. UL, 
Nov. 15, 1888; 18 N. E. Rep. 788. 

15. ASSUMPSIT — Partnership. Assunpsit will lie 
by the executor of one member ofa firm against a sur- 
viving member thereof who assumes all the liabilities 
of the firm, it being admitted that the firm was in- 
debted to the deceased member.—Schmidt v. Glade, 8. C. 
Ill., Nov. 15, 1888; {18 N. E. Rep. 762. 

16, ATTACHMENT—Appeal.——- In an attachment exe- 
cution, where it appears from the record that the con- 
troversy was conducted in the trial court on the theory 
that the property seized was transferred by the debtor 
to the garnishee in fraud of creditors, and the record 
contains no requests for charges by either party, the 
plaintiff cannot assign as error the failure of the court 
to submit to the jury the rights of the parties, if the 
transaction was found to be a sale without conclusion. 
—Stuckslager v. Neel, 8.C. Penn., Nov. 6, 1888; 16 Atl. Rep. 
94, 

17. ATTORNEY AND CLIENT—Evidence.——-In an action 
for professional services as attorney at law in certain 
cases, evidence of the value of a “retainer” in the cases 
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is admissible on behalf of plaintiff, the value of the 
services including the value of the retainer. — Knight v. 
Russ, 8. C. Cal., Dec. 4, 1888; 19 Pac. Rep. 698. 

18. BANK—Directors— Fraud. The knowledge of 
the conspiring directors of the missappropriation of the 
funds is hot imputable to the bank, or its agent who 
negotiated the loan, as their connection with it was not 
in their capacity as directors, but as county officers. — 
Mayor, ete. Co. v. Tenth Nat. Bank, N.Y. Ct. App., Nov. 27, 
1888 ; 18 N. E. Rep. 618. 

19. BILL OF EXCEPTIONS — Signing and Filing. A 
bill of exceptions, properly allowed, signed and filed, 
and ordered to be made a part of the record, is not void 
because the clerk fails to make a general entry thereof. 
—State v. Fry, 8. C. Kan., Nov. 10, 1888; 19 Pac. Rep. 742. 

20. BonD—Payment— Construction. A bond exe- 
cuted in North Carolina, June 1, 1863, is presumed to be 
payable in Confederate currency. — Smith v. Smith, 8. C. 
N. Car., Dec. 3, 1888; 8S. E. Rep. 133. 

21. BOUNDARIES— Possession — Deed. A marked 
line, experimentally located by a surveyor in attempt- 
ing to divide a tract of land, not mentioned in the deed, 
and disagreeing with its courses and distances, as well 
as witha plat therein referred to, will not control the 
description in the deed. — Kuhns v. Fennell, 8. C. Penn., 
Oct. 2, 1888; 15 Atl. Rep. 920. 

22. BREACH OF PROMISE—Damages. In an action 
for breach of promise, it is proper to charge that plaint- 
iff’s damages are not limited to the mere pecuniary loss 
she may have sustained, but the injury to her feelings, 
affections, and wounded pride may be considered. — 
Bird v. Thompson, 8. C. Mo., Nov. 26, 1888; 95. W. Rep. 
788. 

23. CARRIERS—Disorderly Passenger. Mass. St. ch. 
108, §18, does not take away common law powers of 
railroad conductors in removing and confining disor- 
derly passengers on train.—Sullivan v. Old Colony N. Co., 
8. J. C. Mass., Nov. 28, 1888; 18 N. E. Rep. 678. 

24, CARRIERS — Passengers — Contract. With or 
without a ticket, a passenger has no right to remain on 
atrain and be carried when he is disorderly, or uses 
any obscene, profane or vulgar language. — Peary v. 
Georgia R. Co., 8. C. Ga., Dec. 3, 1888; 8 S. E. Rep. 70. 

25. CARRIERS—Passenger. Where plaintiff hada 
round trip ticket to O and return which was taken 
up by conductor going to O and trip slip given in re- 
turn, and plaintiff entered upon defendant’s cars to 
make her return journey but the former conductor’s 
slip was rejected and she was compelled to get off: 
Held, that defendant was liable. — Balt. § Ohio R. R. Co. 
v. Bambrey, 8. C. Penn., Nov. 5, 1888; 16 Atl. Rep. 67. 


27. CHATTEL MORTGAGE—Redemption.-—— In replevin 
by mortgagee against a mortgagor for stock of goods, 
where defendant offers to pay amount due to redeem, 
the court in stating the account properly omits there- 
from money received by defendant on sales made from 
the stock.— Burr v. Dana, 8. C. Wis., Dec. 4, 1888; 40 N. W. 
Rep. 635. 

28. CHATTEL MORTGAGE—Lien.— Chattel mortgage, 
given by landlord to tenant providing that rent of the 
leased land should be applied to pay interest on princi- 
pal of note, does not create any lien on the land.— Bowen 
v. McCarthy, 8. C. Ill., Nov. 15, 1888; 18 N. E. Rep. 757. 


29. COLLATERAL ATTACK— Intoxicating Liquors. 
Defendant in a prosecution for selling intoxicating 
liquor contrary to a local option law cannot attack the 
validity of the eiection adopting the law.—State v. Cooper, 
8. CO. N. Car., Dec. 10, 1888; 8 8. E. Rep. 134. 

30. CoLLISION— Measure of Damages. As to the 
measure of damages allowable in case of injuries to 
vessel by collision.— The New Haven, etc. Co. v. Mayor, U. 
8. D. OC. (N. Y.), Oct. 3, 1888; 36 Fed. Rep. 720. 

31. CONSTITUTIONAL LAawW—Taxation—Railroads—Inter- 
state Commerce. A municipal ordinancé imposing 
a tax of a specified amount on every railroad company 
running its road through corporate limits, when im- 
rosed under legislative authority, is valid.—Richmond ¢ 









































D. R. R. v, Townof Reidsville, 8. C. N. Car., Dec. 3, 1888; 8 
8. E. Rep. 124. 

32. CONSTITUTIONAL LAW—Statute. The provision 
of act 8. C. December 23, 1882, entitled “‘an act to charter 
the Greenville & Port Royal R. R. Co.” and of act De- 
cember 24, 1888, amendatory thereto, giving counties 
power to subscribe to the stock of the company, does 
notinfringe const. art. 2, §20, providing that acts shall 
relate to but one subject. — Floyd v. Perrin, 8. C. 8. Car., 
Nov. 30, 1888; 8 S. E. Rep. 14. 

33. CONSTITUTIONAL LAW— Taxation. The Lewis 
county tax law (Laws 1884, ch. 153,and amended by 
Laws 1885, ch. 215 and Laws 1886, ch. 102), prohibiting the 
cutting of lumberon lands upon which taxes remain 
unpaid is not unconstitutional. — Prentice v. Weston, N. 
Y. Ct. App. Nov. 7, 1888; 18 N. E. Rep. 720. 

34. CONSTITUTIONAL LAW—Taxation —Collection. 
Act. Nev. March 5, 1888, § 62, providing for the payment 
of a commission by the State of 10 per cent. of all poll- 
taxes collected to the county, does not infringe const. 
Nev. art. 2, § 7, providing that one-half of the poll-taxes 
collected shall be paid to the State and one-halfto the 
county.— State ex rel. Scallock v. D lly, 8. C. Nev., Nov. 
23, 1888; 19 Pac. Rep. 680. 

35. CONTINUANCE—Witness—Action on Bail-bond.-—— 
In an action on a forfeited bail-bond, defendants are 
entitled to a continuance, on the first application there- 
for, when their affidavit shows that material witnesses, 
who had been duly subpenaed, and had been in at- 
tendance during the term, are absent, they having used 
due diligence to procure their attendance. — Bailey v. 
State, Tex. Ct. App., Nov. 3, 1888; 9 8. W. Rep. 758. 

36. CONTRACT—Habitual Drunkards— Evidence.——On 
proceeding to reopen certain judgments, where the 
debtor had been adjudged an habitual drunkard for the 
period in which the notes, were given: Held, where the 
evidence was conflicting as to whether the debtor was 
sober when he gave the notes, that the preponderance 
of evidence wasin the creditor’s favor and overcame 
the presumption arising from the adjudication that the 
debtor was an habitual drunkard.—Appeal of Donahoo, 8. 
C. Penn., Oct. 29, 1888; 15 Atl. Rep. 924. 

37. CONTRACT—Interpretation.-—— Interpretation and 
construction of a contract between a railroad company 
and patentee of a method of weighing and transferring 
grain. — Lake Shore § M. S. Ry. Co. v. Richards, 8. C. Ul., 
Nov. 15, 1888; 18 N. E. Rep. 794. 


38. ConrrRacT—Construction.—— Agreement to furnish 
coal by contract, defendants are not required to accept 
the same when their work should be out of operation: 
Held,that defendants having substituted natural gas 
for coal were rot bound to receive coal. — Cannonsburg 
Iron Co. v. McKeeven, 8. C. Penn., Oct. 15, 1888; 16 Atl. 
Rep. 97. 

39. CONTRACT—Parol Evidence. Facts stated un- 
der which the court held that the parol evidence was 
insufficient to change the written agreement between 
the parties.— Yiesley v. Bundel, 8. C. Penn., Oct. 1, 1888; 15 
Atl. Rep. 854. 


40, CONVERSION—Election — Ejectment. A testa- 
tor directed his executor to sell his land at such time 
and for such price as he might deem most beneficial to 
the estate, and to pay the proceeds to the widow, who 
was to hold for the benefit of testator’s children. The 
executor conveyed the land to the widow, for a nomi- 
nal consideration, and the widow conveyed it to a third 
person: Held, that the conversion of the land into per- 
sonality by the will was not affected by the election of 
the widow to take the land, instead of the proceeds 
thereof, and the testator’s children had no such inter- 
estin the land that one claiming under them could 
maintain ejectment for it, — Reed v. Mellor, 8. C. Penn., 
Nov. 5, 1888; 16 Atl. Rep. 80. 

41. Convicts—Hiring out Labor — Statute. Held, 
that special acts February 17, 1885, and February 18, 1887, 
relating to the working of public roads in Jefferson 
county, do not supersede the jurisdiction of the State 
board of inspectors, and governs under Crim. Code Ala. 
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1886, § 4591. — Jefferson County v. Truss, 8. C. Ala., Dec. 6, 
1888; 6 South. Rep. 86. 

42, CORPORATIONS—Estoppel. Stockholders who 
organize themselves as a corporation, transact busi- 
ness, and hold themselves out to the world as such cor- 
poration, cannot, when proceeded against by creditors, 
set up as a defense that the preliminary steps of the 
organization were irregular. — Auliman v, Waddle, 8, C. 
Kan., Nov. 10, 1888; 19 Pac. Rep. 730. 

43. CORPORATIONS — Mortgages — Improvement Com- 
panies, - A mortgage made and recorded before a 
proposition to a contractor is accepted, and before any 
work is done, does not come within the prohibition of 
act Pa. January 21, 1843, providing that improvement 
companies shall not make an assignment, conveyance, 
mortgage, or other transfer of their estate, while debts 
or liabilities to contractors, etc., remain unpaid, with- 
out their written consent. — Appeal of Reed, 8. C. Penn., 
Oct. 29, 1888; 16 Atl. Rep. 100. 

44, CORPORATIONS—Stock—Assignment— Laches, 
The assignment and delivery, as collateral, of certifi- 
cates of stock transferable on the books of the com- 
pany, on presentment, properly indorsed, passes an 
equitable title only; and where the assignee delays for 
seven years to notify the company of the assignment, 
or present the stock for transfer, pending which the 
stock is attached and sold as property of the assignor, 
and atransfer onthe books made byrthe sheriff to the 
purchaser as authorized by statute, his title is extin- 
guished.— Noble v. Turner, Md. Ct. App., Dec. 6, 1888; 16 
Atl. Rep. 124. 

45. CORPORATIONS—Franchises— Forfeiture.— Where 
acountina petition prays for the forfeiture of fran- 
chises then being exercised by a company of persons 
acting as a corporation, and alleges, that, if it ever had, 
as a corporation, any legal existence, privilege, or fran- 
chise, the same has become forfeited, the previous ex- 
istence of the corporation not being alleged, no cause 
of action is stated. — People ex rel. Attorney General v. 
Stanford, 8. C. Cal., Nov. 21, 1888; 19 Pac. Rep. 693. 

46. CORPORATIONS—Stockholders— Directors.——Com- 
plaint by stockholders against directors of a ditch 
company, alleging incorporation for the purpose of con- 
structing water ditch for irrigation, and fraudulently 
distributing water gratuitously,without alleging that the 
corporation was organized for the purpose of selling 
water, does not state a cause of action. — Applegarth v. 
Mc Qunddy, 8. C. Cal., Dec, 4, 1888; 19 Pac. Rep. 692. 

47, COUNTY CLERK—Tax-list. A couhty clerk has 
no authority to copy a portion of the certificate of pub- 
lication of the delinquent tax-list, and of the applica- 
tion of the county treasurer for judgment, and certify 
that the record so made up is complete in the matter of 
such application, and no question can be raised thereon 
on appeal.— Village of Melrose v. Barnard, 8. C. Ull., Nov. 
15, 1888; 18 N. E. Rep. 671. : 

48. CoUNTIES—Power of Legislature. The legisla- 
ture has the power to abolish a county organization.— 
State ex rel. v. Hamilton, 8. C. Kan., Nov. 10, 1888; 19 Pac. 
Rep. 723. 

49, COVENANT—Incumbrances—Damages. A cov- 
enant against incumbrances is not broken by the exist- 
ence of a recorded tax-deed, and Massachusetts statute 
ch. 126,§ 18,does not give any right of action where 
apparent incumbrances are not removed until after 
suit is began.— Tibbetts v. Leeson, 8. C. Mass., Nov. 28, 1888; 
18 N. E. Rep. 679. 

51. CRIMINAL LAW—Perjury— Indictment. An in- 
dictment for perjury, charging that defendant, in a 
prosecution for assault and battery, swore falsely that 
the defendant in that prosecution had and used a pistol 
in the assault,is not bad for failing to show that she 
swore how and for what purpose he used it. — State v. 
Murphy, 8. C. N. Car., Dec. 10, 1888; 8 S. E. Rep. 142. 

52. CRIMINAL Law — Statement of Accused — Instruc- 
tion. An instruction in regard to defendant’s right 
to make a statement, that “his statement, to avail him, 
must be in those parts that are ia conflict with the evi- 





























dence in material matters,” is erroneous; the statement 
being entitled to consideration, though not contra- 
dicted. — Lovejoy v. State,8.C. Ga., Nov. 21, 1888;88. E. 
Rep. 66. 

53. CRIMINAL LAW— Burglary — Evidence. Facts 
sufficient to justify conviction for burglary under Pen. 
Code Tex. acts 704, 708. — Painter v. State, Tex. Ct. App., 
Nov. 21, 1888; 9S. W. Rep. 774. 

54. CRIMINAL LAaw—Continuance. Facts sufticient 
to justify a continuance under Code Crim. Pro. Tex. 
art. 560.—Browning v. State, Tex. Ct. App., Nov. 21,958. W. 
Rep. 770. 

55. CRIMINAL LAW—Homicide — Evidence. It ap- 
pearing that defendant, after being informed of the 
adultery of K and his wife, had gone half a mile to pro- 
cure his gun, and secreted himself, and fired from am- 
bush, killing A instead of K, the killing cannot be said 
to have been the impulse of sudden passion, and is 
murder in the second degree; since it would have been 
murder in the first degree if K, the intended victim, had 
been hit.— Breedlove v. State, Tex. Ct. App., Nov. 21, 1888; 
98. W. Rep. 768. 

56. CRIMINAL LAw—Larceny—Statute. To consti- 
tute theft a felony under Code Tex. art. 54, 735, the 
articles stolen must be of the value of $20.—Clerk v. State, 
Tex. Ct. App., Nov. 21, 1888; 98. W. Rep. 767. 

58. CRIMINAL LAW—Appearance— Waiver. When 
a defendant is arrested and brought before a court, 
and, at his own suggestion, enters into a recognizance 
for his appearance at a subsequent time, he waives all 
irregularities of the warrant and arrest. — City of Junc- 
tion City v. Keefe, 8. C. Kan., Nov. 10, 1888; 19 Pac. Rep. 
735. 

59. CRIMINAL LAw — Change of Venue. An appli- 
cation for change of venue on the ground of prejudice 
is properly refused, where the prejudice is confined to 
one section of the county, from which none of the 
jurors were drawn.—Johnson v. State, Tex. Ct. App., Nov. 
15, 1888; 9 8. W. Rep. 762. 

60. CRIMINAL LAw—Change of Venue. The trial of 
a defendant charged with a criminal offense cannot, 
upon the motion of the prosecutor or State, and against 
the objection and without the consent of the defendant, 
be removed out of the county and district where the 
offense is alleged to have been committed, — Stave v. 
Knapp, 8. C. Kan., Nov. 10, 1888; 19 Pac. Rep. 728. 

61. CRIMINAL LAW—Evidence—Conspirators. To 
make the declarations of one conspirator evidence 
against the others, they must be made in furtherance 
of the common criminal design. Whenthe conspiracy 
has ended, or the crime involving conspiracy has been 
consummated, the admission of one, in the absence of 
the other conspirators, that he and others participated 
in the crime, is a mere narrative of a past occurrence, 
and can only affect the one who makes it.—State v. 
Johnson, 8. C. Kan., Nov. 10, 1888; 19 Pac. Rep. 749. 


62. CRIMINAL Law—Former Conviction. Where 
an information read to the jury charges petit larceny, 
and a former conviction of burglary, and defendant 
pleads guilty to the latter, and the trial is had on the 
charge of petit larceny only,the jury being instructed 
that they have nothing to do with the charge of former 
conviction, defendant cannot complain that the form 
of verdict, given by the court, stating that the jury find 
defendant guilty as charged in the information, misled 
the jury into the belief that they must consider the 
charge of former conviction in determining his guilt or 
innocence of petit larceny.—People v. Ross, S.C. Cal., 
Dec. 4, 1888; 19 Pac. Rep. 691. 

63. CRIMINAL LAaw—Homicide — Threats. Where 
defendant in a trial for murder testified that deceased 
made demonstrations of attacking him with deadly 
weapons,when he shot him, and there was evidence of 
prior threats by deceased against defendant, it was 
error to charge that no mere spoken words by deceased 
justified or excused killing him, nor can threats be con- 
sidered, unless the jury have reasonable doubt as to 
who began the conflict, in which event they may con- 
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sider the threats with the other evidence.—Johnson v. 
State, 8. C. Miss., Nov. 26, 1888; 5 South. Rep. 95. 

64. CRIMINAL Law—Indictment. Where the fore- 
man of the grand jury wrote his namein blank across 
the back of a bill of indictment, under the proper date, 
without more, and no finding by the grand jury was 
either reduced to writing or publicly annonnced in 
court, after plea of not guilty, trial and conviction: 
Held, that judgment must be arrested for want of a 
finding.—United States v. Levally, U. 8. D. C. (Penn.), 
Nov. 17, 1888; 36 Fed. 687. 

65. CRIMINAL Law—Jurisdiction—Sanity. Where 
the district court has jurisdiction of a criminal case, its 
jurisdiction to try such case cannot be taken away by 
the commencement of proceedings in the probate court 
for the purpose of having the question determined 
whether the defendant was sane or insane.—State v. 
Gould, 8. C. Kan., Nov. 10, 1888; 19 Pac. Rep. 739. 

66. CRIMINAL LAW—Larceny—Evidence. A copy 
of a record of a cattle brand was certified to as follows: 
“State of T., County of Y. I, J, clerk of the county 
court in and for said county, do hereby certify that the 
foregoing is a true copy of the record of the mark and 
brand of W:” Held,sufficient to authorize its admission 
in evidence on atrial for theft.—Byrd v. State, Tex. Ct. 
App., Nov. 14, 1888; 98. W. Rep. 759. 

67, CRIMINAL LAw—Larceny— Evidence. Where, 
on a trial for larceny, direct evidence was given of the 
defendant’s possession of the stolen horse in an ad- 
joining county, and circumstantial evidence of his 
taking the same in the county where the case was 
tried, a verdict of guilty was warranted.—State v. Es- 
pinozei, 8. C. Nev., Nov. 23, 1888; 19 Pac. Rep. 677. 

68. CRIMINAL LAw—Larceny—Possession. Where 
there is no evidence of possession of the stolen prop- 
erty by defendant until eleven months after the theft, 
the question of recent possession should be submitted 
to the jury under proper instructions.—Florez v. State, 
Tex. Ct. App., Nov. 21, 1888; 95. W. Rep. 772. 

69. DAMAGES—Justification—Pleading. In an ac- 
tion for tort, where the defendant by his plea admits 
and justifies, and no further evidence is adduced by 
either party, damages may be assessed by the jury upon 
the admissions contained in the plea.—Parker v. Lanier, 
8. C. Ga., Nov. 22, 1888; 8 8S. E. Rep. 57. 

70. DEED—Acknowledgment—Certificate. Under 
Code Ga., requiring a deed executed in another State to 
be attested by, inter alia, a judge of a court of record, 
with a certificate of the clerk as to the genuineness of 
the judge’s signature, the clerk’s certificate must show 
that the judge is a judge of a court of record.—McKenzie 
v. Jackson, 8.C. Ga., Nov. 28, 1888; 8 8. E. Rep. 77. 

71. DEED— Construction —Grantee. The granting 
clause of a deed was to the grantee, “her children 
and assigns forever,” and the habendum was to said 
grantee, “her heirs and assigns forever.” The grantee 
then had eight children: Held, that she took a fee- 
simple. — Rines v. Mansfield, 8. C. Mo., Nov. 26, 1888; 98, 
W. Rep. 798. 

72. DEED—Description—Patent Ambiguity—Evidence. 
—-Parol testimony allowed to explain patent ambi- 
guity in description of real estate in a deed.—Black v. 
Pratt Coal Co., 8. C. Ala., Dec. 6, 1888; 5 South. Rep. 89. 

73. DEED—Mortgage—Evidence. A deed will not 
be declared a mortgage where the grantee testifies 
positively that it was an absolute conveyance, and the 
evidence for complainant is conflicting and unsatisfac- 
tory.—Strong v. Strong, 8. C. Ill., Nov. 15, 1888; 18 N. E. 
Rep. 665. 

74. DEED OF TRUST—Power of Sale—Successor,. 
Trustee in deed of trust, with power of sale, may ap- 
point a successor to act in his absence,or upon a re- 
fusal of the trustee to act, and a sale by a successor so 
named is valid.—Jrish v. Antioch College, 8. C. Ill., Nov. 
15, 1888; 18 N. E. Rep. 768. 

76. DivorcE—Drunkenness— Evidence. —— In an ac- 
tion for divorce on the ground of cruelty and habitual 
drunkenness, where the testimony of defendant con- 



































tradicts that of the plaintiff, and the corroborating tes- 
timony on each side balances that on the other, but 
there is the unimpeached testimony of the three chil- 
dren of the parties in support of the allegations of the 
petition, there is such a preponderance of evidence in 
favor of plaintiff as to warrant a reversal of a judg- 
ment denying the divorce.—Crichton v. Crichton, 8. C. 
Wis., Dec. 4, 1888; 40 N. W. Rep. 638. 

77. DOWER—Allotment—Notice.——Code Ga. § 4043, 
provides that the applicant for dower shall give writ- 
ten notice of herintention to the “representative” of 
the estate: Held that, although there be no permanent 
administrator, a notice to the temporary administrator 
is insufficient.— Langford v. Langford, 8. C. Ga., Nov. 28, 
1888; 8S. E. Rep. 76. 

78. EASEMENT—Right of Way. A reservation in a 
deed of “33 feet for a street,” to be “kept open,” gives 
to the owners of the easement an unobstructed thirty- 
feet for a street, and the owners of the servient estate 
cannot place a fence across the street, with a gate ten 
feet wide, through which the owners of the easement 
may pass.—Patton v. Western, etc. Co.., 8. C. N. Car., Dec. 
10, 1888; 8 8. E. Rep. 140. 

79. EJECTMENT—Mortgage.——It is no defense to an 
action of ejectment, brought by the grantee of a pur- 
chaser at foreclosure sale, upon a mortgage given by 
one of the defendants, that the land was deeded to the 
mortgagor by mistake, when it should have been 
deeded to his wife, the other defendant, and that the 
mortgagees had agreed without consideration, except 
the promise by the husband to pay his debts, to convey 
the land after sheriff’s sale to the wife.—O’ Neil v. Soles, 
8. C. Penn., Nov. 5, 1888; 16 Atl. Rep. 89. 


80. ELECTIONS AND VOTERS—Injunction.—HIn a suit 
to contest an election ordered by county commission- 
ers.upon a proposition to subscribe to the capital stock 
of a railroad company, brought after the election had 
been held, where the apparent unofficial result was 
known to plaintiffs, but the result was not ascertained 
and declared by the county commissioners, it was the 
duty of the latter to declare the result, and they could 
not be enjoined from so doing. — Bynum v. Bd. County 
Commrs., 8. C. N. Car., Dec. 10, 1888; 8S. E. Rep. 136. 


82. EMINENT DOMAIN — Estoppel — Ejectment. 
Where a railroad company enters upon land, and with- 
out compensation to the owner, or proceedings to con- 
demn, puts itsimprovements thereon, with his knowl- 
edge, he is not estopped from maintaining ejectment 
against it; but execution will be stayed,on payment of 
costs, for a time sufficient for the company to condemn 
the land.—Allegheny, etc. Co. v. Colwell, S.C. Penn., Oct, 29, 
1888; 15 Atl. Rep. 927. 

83. EMBEZZLEMENT — Indictment. —— An indictment, 
under Pen. Code Tex. art. 103, prescribing the penalty 
for misapplication of the funds, etc., of any county, 
city or town, which fails to allegethat the money mis- 
applied was owned by any county, city or town, is in- 
suiliclent.—Crane v. State, Tex. Ct. App., Nov. 22, 1888; 9 
8. W. Rep. 773. 

8. Equirr—Cancellation. —- Question of weight of 
evidence under bill to restrain defendants from dispos- 
ing of certain notes and praying for their cancellation. 
—Friek v. Moore, 8. C. Ga., Nov. 30, 1838; 8 8. EK. Rep. 80. 

8. Equity — Practice — Dismissal. —— Under circuit 
court rule 69, giving a complainant three months after 
issue joined in which to take depositions, a cause will 
not be dismissed for want of prosecution for nine 
months’ deiay, where it appears from the affidavits of 
complainant’s counsel that from a conversation with 
defendant’s counsel they were led to believe that a 
compromise was mutually desired and would be ef- 
fected.— Beirne v. Wadsworth, U. 8. CG. C. (Minn.), Nov. 14, 
1888; 36 Fed. Rep. 614. : 

8. EVIDENCE—Boundary—Map.—— Where there had 
been an order of survey, which had not been executed, 
the county surveyor, when called as a witness as to 
the lines of the land in controversy, may use a map of 

he former survey made by him to explain his testi- 
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mony to thejury, though the map itself is inadmissible. 
— Dobson v. Whisenant, 8. C. N. Car., Dec. 3, 1888; 8S. E. 
Rep. 126. 

87. EVIDENCE—Books—Corporation. —— In an action 
on life insurance policies, testimony of officers of de- 
fendant that they have seen its books, and that the pol- 
icies appear from the entries therein to have been for- 
feited by non-payment of an assessment,is properly 
excluded, though plaintiff asks one of the witnesses to 
refer to the books and give information as to a different 
matter, the books being the best evidence.—Dial v. Val- 
ley Mut. Life Assn.,8. C. 8. Ca ., Nov. 27, 1888;9 S. W. Rep. 
27. 

88. EVIDENCE — Fraudulent Conveyance — Declara- 
tions. In an action to set aside a fraudulent con- 
veyance for valuable consideration, declarations made 
by the grantor before the transfer, and in absence of 
grantee, are not admissible in evidence against the 
grantee.—Bush v. Roberts, N. Y. Ct. App., Nov. 27, 1888; 18 
N. E. Rep. 7382. 

89. EVIDENCE—Negotiable Instruments—Alteration.— 
A note which has been admitted without objection on a 
former trial of the action is admissible on the second 
trial, though it has been materially altered, where 
there is evidence that the note was inthe same condi- 
tion as it was at the first trial.—Graham v. Spang, 8. C. 
Penn. Nov. 5, 1888; 16 Atl. Rep. 91. 

90. EVIDENCE—Negligence—Res Gestzx. In action 
against the company for an explosion of a boiler by in- 
creasing the flow of gas,a declaration of an agent of 
defendant, who was not present at the accident, made 
several hours after it occurred, that a certain well had 
been turned on, without showing his authority to open 
new wells, is not a part of the res geste, and is inadmis- 
sible.—Oil City, etc. Co. v. Boundy,8. C. Penn., Oct. 22, 
1888; 15 Atl. Rep. 685. 


91. EVIDENCE—Note--Alteration. Sufficiency and 
weight of evidence in mortgage foreclosure to prove 
alteration of note.—McNail v. Weich, 8. C. Ill., Sept. 28, 
1888; 18 N. E. Rep. 737. 

92, EXCEPTIONS—Waiver. A party who asks for 
rulings, threatening to except if not given, and then 
agrees that the judge may charge the jury, reserving 
the right to except if his requests are not covered by the 
charge, waives the right to except if, after charge is 
given, he takes no exceptions.—Brutelle v. Dean, 8. J. 
C. Mass., Nov. 28, 1888; 18 N. E. Rep. 681. 

93. EXECUTOR—Sale. Where an executor sells 
land of decedent and himself becomes the purchaser, 
the sale is voidable.— Bordens v. Murphy, 8. C. IUll., June 
16, 1888; 18 N. E. Rep. 739. 

94. EXECUTORS AND ADMINISTRATORS — Widow. 
Realty vests in heirs immediately. Widow is co-heir 
with her children, unless she takes dower. Before an 
administratoris appointed she may rent out the lands, 
if adult children do not object, and the administrator, 
when appointed, need not prevent her from collecting 
the rents, but may aid her in doing so, without incur- 
ring liability as administrator.—Cross v. Johnson, 8. C. 
Ga., Nov. 21, 1888; 8S. E. Rep. 56. 

95. EXECUTORS AND ADMINISTRATORS — Interest. 
Where a referee’s report shows that the administrators 
have not used any portion of the funds of the estate 
for theirown advantage, and have derived no profit 
therefrom, they are properly not charged with interest. 
Smith v. Smith, 8. C. N. Car., Dec. 3, 1888; 88. E. Rep. 128. 

96. EXECUTION—Sale—Statute. Under acts N. C. 
1868-69, ch. 237, § 8, providing for the time of having exe- 
cution sales, a sheriff's deed found on a sale made April 
16, 1870, in a county where no term of the superior court 
was held during that month, is void.—Lowdermilk v. 
Corpening, S.C. N. Car., Dec. 3, 1888; 8 8. E. Rep. 117. 


98. EXTRADITION—Embezzlement.——Under Rev. Stat. 
Wis. § 4418, in relation to embezzlement, as to what al- 
legations are necessary in the affidavit to authorize 
governor of another State, to which defendant has fled, 
to grant a warrant for extradition.—Jn re Keller, U. 8. 
D. OC. (Minn.), Nov. 20, 1888; 36 Fed. Rep. 681. 
































99, FISHERIES—License. The Maryland oyster law 
of 1886, ch. 296, held, not a tonnage tax, but a lawful 
compensation, demanded by the State as the proprie- 
tor of the oyster beds for the privilege of taking the 
oysters.—Dize v. Lloyd, U. 8. C. C. (Md.), Nov. 21, 1888; 36 
Fed. Rep. 651. 

100. FALSE IMPRISONMENT — Pleading. A com- 
plaint for false imprisonment which does not allege 
that the process was void or groundless, or had ex- 
pired, or that it was issued maliciously or without 
probable cause, does not state a cause of action, though 
it also alleges, as matter of aggravation, that plaintiff 
was wrongfully and illegally imprisoned by defendants. 
—Barfield v. Turner, 8.C. N. Car., Nov. 26, 1888; 88. E. 
Rep. 115. 

102. FRAUDULENT CONVEYANCES — Burden of Proof— 
Husband and Wife. In an action to set aside as 
fraudulent a conveyance by third persons to a husband 
as trustee for his wife, the burden of proof is upon 
plaintiff; such case does not come within the rule that 
post-nuptial settlements by a husband indebted are 
presumed voluntary and void as against creditors.— 
Welsh v. Solenberger, 8. C. App. Va., Nov. 8, 1888; 88. E. 
Rep. 91. 

103. FRAUDULENT CONVEYANCE — Possession—Jury.— 
Facts under which it was claimed a sale of stock of 
goods was made with intent to defraud creditors.— 
Gray v. Trent, 8. C. Penn., Nov. 5, 1888; 16 Atl. Rep. 107. 

105. FRAUDULENT REPRESENTATIONS — Innocent Pur- 
chaser—Usury. The innocent purchaser of a usu- 
rious security, where purchase is induced by fraud, 
may enforce the security against an obligor privy to 
the transaction to the extentof the money advanced, 
but cannot recover the difference between the amount 
he paid and the face value.—Miller v. Zeimer, N. Y. Ct. 
App., Nov. 27, 1888; 18 N. E. Rep. 716. 

106. GAMING—Indictment—Statute., An indictment 
charging that defendant permitted “a game of cards to 
be played upon his premises, the said premises then 
and there being appurtenances to a public place, to- 
wit, a house for retailing spirituous liquors,” is suffi- 
cient, under Pen. Code Tex., arts. 355, 365.—Ballew v. 
State, Tex. Ct. App., Nov. 24, 1888; 9S. W. Rep. 765. 

107. GARNISHMENT — Payment to Sheriff. Where 
garnishee admits money in his hands received from 
defendant, alleging that he holds it for his mother, who 
intervened in the suit, and was rendered against gar- 
nishee, it was proper to order the fund delivered to the 
sheriff, there to abide the decision of the case.—Ger- 
mania Sav. Bank v. Penser, 8. C. La., Nov. 19, 1888; 5 
South. Rep. 75. 

108. GirT—Evidence. Facts reviewed with refer- 
ence to question whether money left by a father with 
the husband of his daughter was executed gift to her 
or a loan to the husband.—Craw/ford v. Manson, 8. CO. Ga., 
Nov. 21, 1888; 8S. E. Rep. 54. 

109. GirT—Undue Influence— Burden of Proof. 
Where a father, eighty years of age and feeble, shortly 
before death, acknowledge deeds to a son, with whom 
he has been living, and on a bill by the other heirs to 
set them aside, there is evidence that the father was 
mentally incompetent, the son hasthe burden to show 
fairness and absence of undue influence.—Collins v. Col - 
lins, N. J. Ct. Chan., Nov. 14, 1888; 15 Atl. Rep. 849. 

110. GUARANTY—Acquiescence— Evidence. In an 
action on guaranty, where the defense claim negligect, 
delay in collecting the debt, evid of acqui 
of defendant in the delay is admissible.—Meaa v. Parker, 
N. Y. Ct. App., Nov. 27, 1888; 18 N. E. Rep. 727. 

111. GUARDIAN AND WARD — Jurdisdiction. One 
who applies for and receives letters of guardianship 
from the court of ordinary of a county other than that 
in which he resides, thereby submits himself to the 
jurisdiction of that court,and may be cited to appear 
before it for an accounting with his ward, under Code 
Ga., § 2598. — Usryv. Usry, 8. C, Ga., Nov. 8, 1888; 8 8. E. 
Rep. 60. 

112. HUSBAND AND WIFE — Marriage Settlement. 
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Under a marriage settlement conveying land to a 
trustee, in trust for the sole use of the wife, without re- 
striction as to the manner in which the power of dispo- 
sition may be exercised, she may, by mortgage duly 
acknowledged, her husband joining therein, convey 
her interest without the concurrence of the trustee, — 
Norris v. Lutner, 8. C. N. Car., Nov. 5, 1888; 8S. E. Rep. 95. 

113. HUSBAND AND WIFE — Separate Maintenance — 
Public Policy. Bond given by the wife to husband 
for separate maintenance is not void as against public 
policy. — Winn v. Sanford, 8. J.C. Mass , Nov. 28, 1888; 18 
N. E. Rep. 677. 

114. HUSBAND AND WIFE — Wife’s Separate Estate — 
Laches. Where a wife, at the time of taking title 
to realty in her name, has money with which to pay for 
it, and the husband, on discovering the state of the 
title, is told by her to sell and get other property in his 
name, but fails to do so,and asserts no right to the 
property for twenty years, nor until after the wife’s 
death, he cannot maintain a suit to have the wife’s title 
declared to be in trust for him, as having been pur- 
chased with his money. — Pfiffner v. Pfiffner, 8. C. Penn., 
Nov. 5, 1888; 16 Atl. Rep. 72. 

115. INDEMNITY BOND — Bank Ofticer. Where an 
indemnity bond given by a bank clerk and the resolu- 
tions of the bank appointing him were in blank «3s to 
the official designation of his position, and while so 
employed made false entries in the book and became a 
defaulter: Held, that the bond remained in force al- 
though the surety contended that his appointment was 
to the position of teller and the bond given as such, but 
the defalcation was made by him as book-keeper.—Ap- 
peal of Vogley, 8. C. Penn., Oct, 29, 1888; 15 Atl. Rep. 878. 

116, INDIANS— Land Grants. Act. N. C. 1783 (1 Pot. 
Rev. ch. 185, p. 435; Code, §§ 2346, 2347), is not rendered 
inoperative by atreaty of the United States with the 
Indians, extinguishing their title to the lands. — Brown 
v. Brown, 8. C. N. Car., Nov. 26, 1888; 88. E. Rep. 111. 

117. INJUNCTION—Discretion of court. The refus- 
ing or granting of a temporary injunction is largely in 
the discretion of the judge or court, and for that reason 
close and intricate questions will not be reviewed, and 
the action ofthe court reversed, unless it shall clearly 
appear that the judgment was erroneous.—Mead v. An- 
derson, 8. C. Kan., Nov. 10, 1888; 19 Pac. Rep. 708. 

118. INSURANCE—Relief Association—Public Policy.— 
The by-law ofa railroad relief association providing 
for payment of life insurance only on condition that all 
persons entitled to sue the railroad company should 
release the railroad company from liability, is not in- 
valid as against public policy. — State v. Baltimore, etc. 
Co., U. 8. C. C. (Md.), Nov. 13, 1888; 36 Fed. Rep. 655. 

119. INSURANCE—Evidence—W aiver. Evidence of 
interviews with the local agentof insurance company 
held by attorney of plaintiff after the death of the at- 
torney who served proof of loss together with letter 
written by such attorney to local agent, is admissible to 
show a waiver of defects in the proof of loss.—Birming - 
ham Fire Ins. Co. v. Pulver, 8. C. Ul., Nov. 15, 1888; 18 N. 
E. Rep. 804. : 

120. INSURANCE—Construction—Statute. —— Construc- 
tion of statute March 11, 1869, § 22,imposing penalties 
upon agents acting for foreign insurance companies not 
authorized to do business in Illinois.— People v. People’s 
Ins. Ex., 8. CO. Ill., Nov. 15, 1888; 18 N. E. Rep. 774. 


121. INSURANCE—Contract- Specific Performance.—— 
Held, that equity would enforce payment of insurance, 
though the policy provided that no shipment was to be 
considered incurred until approved and indorsed on 
the book where it was the intention and both parties 
supposed it had been done. — Phenix Ins. Co. v. Ryland, 
Md. Ct. App., Nov. 23, 1888; 16 Atl. Rep. 109. 

122. INTOXICATING LIQUORS—Illegal Sale. Indiana 
statute 1881, § 5320, creates two offenses, the one selling 
less than a quart at a time without license, the other 
selling without license to be drank in seller’s house, 
conviction under the second offense cannot be sustained 
where the evidence shows that that the sales were 


























made from a wagon standing upon a highway. — Schill- 
ing v. State, 8. C. Ind., Nov. 27, 1888; 18 N. E. Rep. 682. 

123. INTOXICATING LIQUORS — Evidence. Held 
proper for court in Massachusetts to refuse instruc- 
tions that delivery of intoxicating liquors and pay- 
ment of money for same was not prima facie evidence of 
sale.—Commonwealth v. Gavin, 8. J.C. Mass., Nov. 28, 1888; 
18 N. E. Rep. 675. 

126, INTOXICATING LIQUORs — Civil Damage Law — In- 
toxicated Persons. In an action under the Pennsyl- 
vania statute for damages for selling liquor to a person 
while drunk or to one of known intemperate habits, it 
is not error for the court to charge that, “whenever a 
man is under the influence of liquor so as not to be en- 
tirely at himself, he is intoxicated, though he can walk 
straight, though he may attend to his business, and 
may not give any outward and visible signs to the 
casual observer that he is drunk. — Elkin v. Buschner,5. 
C. Penn., Nov. 5, 1888; 16 Atl. Rep. 102. 

128. JUDGMENT — Evidence, On the hearing of 
motions to set aside judgments for irregularity, and 
motions of similar nature, the court can hear any evi- 
dence which is calculated to aid it in reaching a con- 
clusion, the rules of evidence not being strictly adhered 
to as in the trial of an issue by a jury. — Gay v. Grant, 8. 
C. N. Car., Nov. 19, 1888; 8 §. E. Rep. 99. 

129. JODGMENT—Equitable Relief—Injunction. The 
doctrine is well settled that this court will not, on the 
application of a defendant in a judgment at law, who 
has had a fair opportunity to be heard upon a defense 
over which the court pronouncing the judgment had 
full jurisdiction, enjoin the enforcement of the judg- 
ment simply on the ground that it was unjust.—Phillips 
v. Pullen, N. J. Ct. Chan., Nov. 13, 1888; 16 Atl. Rep. 9. 


130. JUDGMENT — Res Adjudicata. In suit against 
trust estate for services made under agreement with 
the trustee, a decree is conclusive in a subsequent suit 
by the cestui que trust against complainant in first suit 
where there was no fraud or collusion.—Adam v. Frank- 
lin, 8. C. Ga., Nov. 21, 1888; 8 S. E. Rep. 44. 

131. JUDGMENT—Mortgage—Res Adjudicata. —— While 
a scire facias On a mortgage was pending the terre- 
tenant filed a bill charging .the mortgagor and mort- 
gagee with fraud in its execution, being the same fraud 
alleged in his defense in the sci. fa. proceeding: Held, 
that the fraud alleged in defense to the sci. fa. was not 
res adjudicata. — Ballentine v. Ballentine, 8.C. Penn., Oct. 
18, 1888; 15 Atl. Rep. 859. 

132. JUODGMENT—Res Adjudicata. In a former suit 
between a vendor and purchaser, involving the validity 
of title, the former vendor and warrantor, having notice 
thereof, and participating in the case through counsel 
is not bound by the judgment therein, adverse to the 
title, but in a subsequent suit against him as warrantor 
of the same title the former adjudication will be fol- 
lowed unless manifestly erroneous or unless the issue 
is changed by additional evidence. — Eider v. Farrell, 8. 
C. La., May 26, 1888; 5 South. Rep. 71. 

133. JUDICIAL SALE — Collateral Attack. Judicial 
sale held valid notwithstanding the judgment of sale 
did not describe the land to be sold and other irregu- 
larities.— Johnson v. McDyer, Ky. Ct. App., Nov. 22, 1888; 
98. W. Rep. 778. 

134. JUDICIAL SALE — Decree. Facts upon which 
court held that judicial sale could not be set aside. — 
Phillips v, Benson, 8. C. Ala., Dec. 4, 1888; 5 South. Rep. 78. 

135. JURISDICTION—Court of Claims — Federal Courts. 
Act of Congress March 3, 1887, which confers cer- 
tain jurisdiction upon the court of claims and gives the 
United States circuit courts concurrent jurisdiction,does 
not confer upon the circuit court jurisdiction to re- 
Strain the public land department officials from allow- 
ing land to be entered as a portion of the public domain, 
which is claimed by a railroad company to have been 
earned under its grant. — Siour, etc. Co. v. United States, 
U. 8. 0. C. (Lowa), Nov. 23, 1888; 36 Fed. Rep. 610. 

136. JURISDICTION — Federal Courts — Claims Against 
United States. The comptroller of the treasury 
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having charge of the adjustment of accounts against 
the government, a rejection of an account by him is a 
rejection by a department authorized to hear and de- 
termine the same, within the meaning of the proviso» 
contained in act March 3, 1887, giving to United States 
courts jurisdiction of claims against United States. — 
Rand v. United States,U. 8S. D. C. (Me.), Oct. 26, 1888; 36 
Fed. Rep. 671. 

137. LANDLORD AND TENANT. The legal ground of 
warrart under §§ 4077, 4078 Code, to remove a tenant by 
sufferance is not the non-payment of rent, but the re- 
tention of possession after demand. — Matthershead v. 
DeGive, 8. C. Ga., Nov. 12, 1888; 8 8. E. Rep. 62. 

138. LANDLORD AND TENANT—Possession. Where 
a vendee leases the premises, and afterwards procures 
a deed to be made by his vendor to anothet, who pays 
the balance of the price, and the tenant holds over his 
term, the grantee in such deed way maintain summary 
proceedings for the ejection of the tenant, under Code 
Ga. § 4077.—Morrow v. Sawyer, 8. C. Ga., Nov. 21, 1888; 8 
8. E. Rep. 51. 

139, LANDLORD AND TENANT — Lease. —— A lease for 
years, making no disposition of the estate in case of 
the lessee’s death, but containing directions as to the 
mode of husbandry to be pursued, and stipulations for 
improvements to be made by the lessee, with a provis- 
fon that he shall have the use of certain cotton seed, 
“so long as he remains on the place, to be returned at 
the close of his lease,” is not personal to the lessee, but 
passes the estate at his death to his administratrix.— 
Charles v. Byrd, 8. C. 8. Car., Nov. 27, 1868;8S. E. Rep. 1. 

140. LANDLORD AND TENANT — Conveyance. In 
Maryland, a deed conveying the unexpired term of a 
leasehold estate for ninety-nine years, renewable for- 
ever, is not rendered void by the reservation of the use 
and enjoyment of the property during the natural life 
of the grantor.—Culbreath v. Smith, Md. Ct. App., Nov. 23, 
1888; 16 Atl. Rep. 112. 

141. LANDLORD AND TENANT—Lease—Construction.—— 
Under a stipulation in an oil lease that if the first well 
mentioned produces ten barrels of oil daily for thirty 
days the lessor should receive therefor $500, and if the 
second well should produce fifteen barrels, ‘“‘in like 
manner,” the lessor should be paid “the further sum” 
of $1,000, with the subsequent explanation that in no 
case should more than $500 be paid for the first well, the 
lessee is bound for the payment on the second well, 
which produced fifteen barrels daily, though the first 
well produced nothing.— Brushwood v. Hickey, 8. C. 
Penn., Nov. 5, 1888; 16 Atl. Rep. 70. 

142, LEGacy—Charges upon Lands—Presumption.— 
Application of the act of 1855, providing that if no pay- 
ment or demand shall be made on or for any sum 
charged on land for twenty-one years, or no acknowl- 
edgment of its existence by the owner of the land, an 
extinguishment of the charge shall be presumed.—Ap- 
peal of Bell, 8. C. Penn., Oct. 22, 1888; 15 Atl. Rep. 863. 

143. LICENSE — Insurance Companies — Statute. 
The proviso in Laws IIl. 1879, p. 179, § 30, does not confer 
upon a city power to require license of foreign insur- 
ance companies.—City of Chicago v. Phenix Ins. Co.. 8.C. 
Ill., Nov. 15, 1888; 18 N. E. Rep. 668. 

144, LIMITATION OF ACTIONS—Married Women. 
Plaintiff's interest in an estate was, on partition 
thereof, assigned to the purchaser at bankrupt sale of 
her husband’s life estate, who had also bought plaint- 
iff’s interest: Held, that the statute of limitations did 
not run against her right of action arising out of the 
nullity of her deed and of the partition proceedings un- 
til the termination of her husband’s life estate, which 
had vested in the purchaser and his vendees,— Beattie v. 
Wilkinson, U. 8. C. C. (Va.), Oct. 29, 1888; 36 Fed. Rep. 646. 

145. MANDAMUS—Auditors—Justice of the Peace. 
A mandamug will not be issued to the auditor of the 
county of Monmouth to audit, adjust, allow and certify 
to the collector for payment bills of costs and fees of a 
justice of the peace for services, under the act concern- 
ing disorderly persons and the act for suppressing vice 























and immorality —State vr. Applegate, 8. C. N. J., Nov. 20, 
1888; 16 Atl. Rep. 59. 

146. MANDAMUS. The object of writ of mandamus is 
to compel action.—State v. Newman, §. C. Neb., Nov. 28, 
1888; 40 N. W. Rep. 603. 

147. MARRIAGE CONTRACT — Construction. As to 
what passes to survivor on a marriage settlement pro- 
viding that “allthe furniture, plate, horses, carriages 
and other personal property, in use by the parties for 
family purposes,” shall vest in the survivor.—Gorham v. 
Fillmore, N. Y. Ct. App., Nov. 27, 1888; 18 N. E. Rep. 729. 

149, MASTER AND SERVANT — Negligence. It was 
not criminal negligence in a corporation not to give 
warning to the master machinist employed in their es- 
tablishment that there was danger of fire in the gas 
room, or that there was danger that the wall or walls 
would fallin case fire occurred, it not being alleged that 
he was ignorant of the danger or of the causes which 
produced it.—Allen v. Augusta Factory, 8. C. Ga., Nov. 28, 
1888; 8S. E. Rep. 68. 

150. MASTER AND SERVANT—Negligence. A mas- 
ter, whose s°rvants acting within the scope of their 
employment, pile up lumber in a negligent and unsafe 
manner, whereby a third person is injured without 
fault on his part, is responsible for such injury, though 
the servants were assisted in piling the lumber by an- 
other person.—Andrews v. Boedecker, 8. C. Ill., Nov. 15, 
1888; 18 N. E. Rep. 651. 

151. MASTER AND SERVANT—Negligence. W here in- 
jury to servant arose from his being subject to epilep- 
tic fits, of which fact he claimed to be ignorant, but of 
which the master had been informed: Held, improper 
to examine experts as to the probability or possibility 
of such ignorance on part of servant.—Crowley v. Apple- 
ton, 8. J. C. Mass., Nov. 28, 1888; 18 N. E. Rep. 676. 

152. MECHANIC’S LIEN—Architects. Rev. Stat. Ill., 
ch. 82,§ 1, confers no lien’ on architects for keeping 
book, auditing accounts and making settlements with 
contractors, nor for labor as supervising architects in 
improvements of grounds.—Adler t. World’s, etc. Co., 8. 
C. Ill., Nov. 16, 1888; 18 N. E. Rep. 809. 

153. MECHANIC’S LIEN—Statute—Constitutionality.—— 
Held, that act of June 17, providing for the construction 
of former acts as to giving separate mechanic’s liens to 
persons working on a building, violates const. Penn., 
art. 3, § 6, providing that no law shall be amended, re- 
vived, extended or conferred by a reference to its title 
only.— Titusville, etc. v. Keystone, etc. Co.,8. C. Penn., Nov. 
5, 1888; 15 Atl. Rep. 917. 

154. MINES AND MINING. An owner under a patent 
of mineral lands, including a gold bearing vein or lode 
having its apex within the boundaries of the land pat- 
ented, is not entitled to follow his vein or lode down 
on the dip, acress his exterior boundaries, into the 
lands of an adjacent proprietor, holding an elder title 
under a patent for agricultural lands.—Amador, etc. Co. 
v. South, etc. Co.,U. 8. C0. C. (Cal.), Nov. 5, 1888; 26 Fed. 
Rep. 668. 

155. MORTGAGE—Trust Deed—Injunction.——The sale 
of land under a trust deed given to indemnify a surety 
will not be enjoined where the debt is past due and the 
parties have agreed that the trustee may advertise in 
time to sell by a certain day, though the surety has not 
yet paidthe debt.—Brower v. Buxton, 8. C. N. Car., Dec. 
8, 1888; 88. E. Rep. 116. 

156. MORTGAGE—Foreclosure—Payment. On mort- 
gage foreclosure, the mortgagor testified that he ship- 
ped goods to the mortgagee, with instructions to apply 
the proceeds to the mortgage, and also drew on the 
mortgagee, thinking the proceeds would pay both 
mortgage and draft: Held, that the drafts were a revo- 
cation of the instructions, and there was no evidence 
of payment of the mortgage.—Kennedy v. Davis, 8. C. 
Ga., Nov. 21, 1888; 8 8. E. Rep. 51. 

158. MORTGAGE—Rents and Profits. Where it ap- 
pears that the only possession of the mortgagee was as 
husband of one of the mortgagors, that he employed at 
his own expense a person to tike care of the property, 
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and that he received no rents from the estate, nor was 
he guilty of default in not collecting any, he is not ac- 
countable to the mortgagors for the rents an profits 
duringjthat period.— Young v. Omohundro, Md. Ct. App., 
Nov. 23, 1888; 16 Atl. Rep. 120. 

159. MORTGAGE—Foreclosure. Where conveyance 
contains covenants against grantor’s acts only, defend- 
ant cannot in foreclosure set up a partial failure of 
title and avail himself of covenants in a previous deed, 
except those that were with the land.—Barry v. Guild, 
8. C. Ill, Nov. 15, 1888; 18 N. E. Rep. 759. 


160. MORTGAGE—Foreclosure—Remainder.——On fore- 
closing a mortgage made by the tenant for life, but 
purporting to convey the fee, and given by order of 
court to raise money with which to improve the land, 
certain contingent remaindermen were made parties, 
the complaint alleging that their interest in the land 
was inferiorto the mortgage, and a decree was ren- 
dered against them by default: Held, that this barred 
their interest. and gave the purchaser at foreclosure 
sale a good title, though such remaindermen were not 
parties to the proceeding in which the mortgage was 
directed to be given.— Goebel v. Ifia, N. Y. Ct. App., Nov. 
27, 1888; 18 N. E. Rep. 649. 

162. MUNICIPAL CORPORATIONS—Public Improvements. 
Under the law of New York, where a contract was 
let for street improvement to the one supposed at the 
time to be the lowest bidder, but it afterwards appear- 
ing, owing to mistake in estimates, that he was the 
highest bidder: Held, there being no fraud or collusion, 
the contract was valid.—Reilly v. Mayor, etc.,N. Y. Ct. 
App., Nov. 27, 1888; 18 N. E. Rep. 623. 

163. MUNICIPAL CORPORATIONS—Public Improvements 
—Assessments.—-In assessments for benefits in ex- 
tending an avenue in the city of Passaic, the report and 
assessment of commissioners, having been returned to 
them by the common council, and another amended 
report and assessment being made, there is no au- 
thority inthe charter for a second return to the com- 
missioners.—State v. Mayor, etc., 58. C. N. J., Nov. 20, 1888; 
16 Atl. Rep. 62. 

164. MUNICIPAL CORPORATIONS — Taxation — Natural 
Gas Companies. Act Penn., March 7, 1846, authoriz- 
ing the city of Pittsburg to levy “upon all goods, wares 
and merchandise,and upon all articles of trade and 
commerce sold in said city, an annual tax not exceed- 
ing five mills,” does not authorize the levy of a tax on 
the gross receipts of a natural gas company doing busi- 
ness in that city.—Appeal of City of Pittsburg, 8. C. Penn., 
Nov. 5, 1888; 16 Atl. Rep. 92. 

165. MUTUAL BENEFIT ASSOCIATION—Assessment—Es- 
toppel. Where charter provided for notice by post- 
ing, and the company adopts habit of sending written 
notice by mail of assessments due, and where it fuiled 
to send such notice, and delinquent, as soon as in- 
formed, tendered payment, the company is estopped 
from cluiming forfeiture.—Gunther v. New Orleans, etc. 
Assn., 8. C. La., Nov. 19, 1888; 5 South. Rep. 65. 


166. MUTUAL BENEFIT ASSOCIATION—Insurance—Ben- 
eficiary. Where the rules of a mutual benefit asso- 
ciation allowed the surrender of certificate and issue of 
a new one, a member may at any time change his bene- 
ficiary.—Appeal of Beatty, 8. C. Penn., Oct. 22, 1888; 15 
Atl. Rep. 861. 

167. NATIONAL BANKS—Liability of Directors. ——Held, 
that directors of a national bank were not liable for acts 
of the cashier in violation of the banking law done 
without their participation or knowledge where the di- 
rectors were selected by the principal owner ofthe 
stock as advisors, it being understood that they were 
unused to the banking business and the cashier had 
considerable experience therein.— Clews v. Bardon, U. 8. 
C. C. (Wis.), Nov. 22, 1888; 36 Fed. Rep. 617. 

168. NEGLIGENCE—Canal. Where the State, for the 
purpose of draining a canal, constructs a sewer along a 
city street in place of a city sewer, without condemning 
the land, and allows the property owners to connect 
with such sewer the drains formerly flowing into the 























city sewer, the State assumes the same obligation that 
a city doesin regard to its sewers, and is responsible 
for damage to such property owners caused by water 
backing into their sellers from the sewer.— Ballou v. State, 
N. Y. Ct. App., Nov. 27, 1852; 18 N. E. Rep. 627. 

169. NEGLIGENCE — Master and Servant. In an 
action by a servant against his master for personal in- 
juries caused by a defective hammer furnished by the 
latter, an allegation that defendant negligently fur- 
nished plaintiff the hammer is a sufficient averment 
that defendant knew, or might by the exercise of ordi- 
nary care have known, of the hammer’s condition. — 
Johnston v. Mo. Pac. Ry. Co., 8.C. Mo., Nov. 26, 1888; 9 S. 
W. Rep. 790. 

170. NEGLIGENCE—Child— Due Care. Held, under 
the facts of the case,that there was no want of due 
care on the part of the mother of the child, injured by 
the horse of defendant improperly in the highway. — 
Marsland v. Murray, 8. J. C. Mass., Nov. 28, 1888; 18 N. E. 
Rep. 680. 

171. NEGLIGENCE—Injuries. Facts reviewed with 
reference to lability of railroad company in case of 
injury to child crossing tracks, the negligence of the 
company not being the immediate cause of injury. — 
Barkley v. Mo. Pac. R. R. Co., S.C. Mo., Nov. 26, 1888; 9 8. 
W. Rep. 793. 

172. NEGLIGENCE—Evidence—Injuries. Facts re- 
viewed upon the question of contributory negligence 
on the part of plaintiff where crossing a railroad track 
being told to do so by the company’s flagman, but 
where he might have escaped had it not been for a de- 
fective foot board in his wagon. — McIntosh v. Chicugo, 
etc. Co., U. 8. C. C. (Minn.), Nov. 14, 1888; 36 Fed. Rep. 661. 

173. NEGLIGENCE—Evidence—Verdict.——-In an action 
for negligence, where the evidence on the material 
issues is conflicting, the court will not set aside a ver- 
dict, though it would have been entirely satisfied if the 
result had been the other way. — Hardy v. Minneapolis, 
etc. Co., U. 8. C. C. (Minn.), Nov. 14, 1888; 36 Fed. Rep. 657. 

174. NEGLIGENCE — Injury. To recover damages 
received it is necessary for plaintiff to prove that the 
accident was caused by the negligence of the railroad 
company, and thatthe plaintiff was not guilty of any 
negligence.— Deikman v. Morgan’s, etc. Co., 8. C. La., Nov. 
19, 1888; 5 South. Rep. 76. 

175. NEGLIGENCE— Injuries — Child. As to what 
constitutes evidence of contributory negligence on the 
part of a child of tender years.—Rummele v. Alegheny, etc. 
Co., 8. C. Penn., Nov. 5, 1888; 16 Atl. Rep. 78. 

176. NEGLIGENCE—Injuries—Due Care.——F acts stated 
showing negligence on part of defendant and due care 
on part of plafntiff in case of injuries to a child in 
charge of its mother, and run over by street railroad.— 
Chicago City Street Ry. Co. v. Robins, 8. C. Ill., Nov. 15, 
1888; 18 N. E. Rep. 772. 

177. NEGLIGENCE— Master and Servant. Plaintiff, 
an employee ofa railroad company which had leased 
the tracks of another railroad company of which de- 
fendant was manager, was injured by a defective fog: 
Held, that knowing the conditions of the tracks he had 
assumed the risks of the employment, as against de- 
fendant, as fully as if he had gone on the tracks under 
acontract with him. — Wood v. Loocke, 8. J.C. Mass., 
Nov. 27, 1888; 18 N. E. Rep. 578. 

178. NEGLIGENCE—Ordinary Care—Injury. Degree 
of care and diligence ordinarily exacted from persons 
crossing railroad tracks, in order to leave or board 
railroad train halted for that purpose.— Weeks v. New 
Orleans, etc. Co., 8. C. La., May 25, 1888; 5 South. Rep. 82. 

179. NEGLIGENCE—Trespasser. Rules stated as to 
negligence and care where trespasser on a railroad 
track wus injured by an engine moving faster than or- 
dinance per'nitted.— Blanchard v. Lake Shore M.S. Ry. 
Co., 8. C. Ill., Nov. 18, 1888; 18 N. E. Rep. 800. 

180. NEGOTIABLE NOTE— Accommodation Paper. 
F procured for his accommodation the execution to 
him of a note by defendant, which he took to plaintiff, 
and on the representation that it was regular business 
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paper, which he could not get indorsed without an ad- 
ditional indorser, obtained plaintiff’s indomsement after 
his own, and had it discounted. Uponits protest for 
non-payment, plaintiff, as indorser, paid and obtained 
possession of it: Held, that in ‘the absence of any evi- 
dence that plaintiff assumed the liability of a guaran- 
tor, or was jointly liable with defendant, he was entitled 
to recover from defendant as an indorser for value. — 
Reinhart v. Schall, Md. Ct. App., Nov. 22, 1888; 16 Atl. Rep. 
126. 

181. NEW TRIAL — Vacation. An extraordinary 
motion for a new trial, if made in vacation, without a 
previous order granted in term, derives all its efficacy 
and standing from what is subsequently done respect- 
ing it in term-time.— Blalock v. Waggoner, 8. C. Ga., Nov. 
21, 1888; 8S. E. Rep. 48. 

182, NUISANCE—Railroad Company—Damages. In 
an action against a railroad company for damages to 
an adjacent land owner caused by noise and smoke 
arising from the unlawful management of defendant’s 
road, evidence as to the difference between the value 
of the property with and without the railroad is irrele- 
vant. — Thompson v. Pennsylvania R. R. Co.,8. U.N. J., 
Nov. 20, 1888; 15 Atl. Rep. 833. 

183. PARTITION—Mortgage. One who has sold his 
interest in lands, taking a mortgage forthe purchase 
money, which also he has assigned, cannot maintain a 
bill for partition and sale of the lands, under Code Md. 
art. 16, § 99 (Code 1878, art. 66, §13), authorizing partition 
atthe suit of a joint-tenant, tenant in common, par- 
cener, or concurrent owner.—Bannon v. Comegys, MG. Ct, 
App., Nov. 23, 1888; 16 Atl. Rep. 127. 

184. PARTITION — Laches. One who claims land 
under partition proceedings in the court of ordinary, 
and who, knowing how the land has been divided, fails 
to object at the time to the return ofthe appraisers 
appointed to make division, cannot, after the lapse of 14 
years, object to the return, and havea new division 
made, on the ground that she received less than her 
share.—Leverett v. Stephenson, 8S. C. Ga., Dec. 3, 1888; 8S. 
E. Rep. 72. 

185, PARTNERSHIP. Where partners borrow money 
for partnership purposes upon their joint and several 
note, with the wife of one partner as indorser, she, hav- 
ing paid the note, is entitled to recover the amount from 
a deceased partner’s estate as a separate debt. — Inre 
Grew’ Estate, N. Y. Ct. App., Nov. 27, 1888; 18 N. E. Rep- 
dig. 




















186. PARTNERSHIP — Dissolution — Evidence. A 
partnership formed for manufacture of a patent plow, 
to continue during the life of the patent: Held, a disso- 
lution of the firm under the facts of the case. —Richard- 
son v. Gregory, 8. C. Ill., Nov. 15, 1888; 18 N. E. Rep. 777. 

187, PARTNERSHIP—Settlement— Mistake. -—— Where 
partnership settlement is made a mere production ofa 
check six years thereafter, tending to show error in the 
settlement, was not sufficient to overthrow the formal 
settlement. — Appeal.of Varner, 8. C. Penn., Nov. 5, 1888; 
16 Atl. Rep. 98. 

188. PARTNERSHIP—Receiver—Attachment.—_—- Where 
upon suit between partners for a dissolution, the part- 
nership property comes into the hands ofa receiver, 
before one claiming a special lien levies his attachment 
upon it, and such claimant desires to vacate the order 
appointing the receiver, he must proceed by filing a 
petition setting forth the facts upon which he relies to 
obtain a vacation of the appointment. — Jacobsonv. 
Landolt, 8. C. Wis., Dec. 4, 1888; 40 N. W. Rep. 636. 

189. PATENTS — Infringements. Question of in- 
fringement of a patent machine for attaching heel- 
plates to rubbers.—Hunnington v. Hartford, etc. Co., U. 8. 
c. C. (Conn.), Nov. 12, 1888; 36 Fed. Rep. 689. 

190. PATENTS—Infri» gement— Preliminary Injunction. 
The validity of letters patent, not having been 
adjudicated or recognized by the public, a preliminary 
injunction to restrain their infringement will not be 
granted in a suit in which the patentable novelty of the 
invention is fairly contested.— Upton v. Wayland, U.S. C. 
©. (N. Y.), Nov. 8, 1888; 36 Fed. Rep. 691. 











191. PATENTS—Infringement—Depositions. Depo- 
sitions taken for the applicant for a patent in interfer- 
ence proceedings pending in the patent-office may, 
upon a proper showing of inability to retake them, be 
read upon the hearing of a bill by the successful appli- 
cant to declare invalid a patent issued to the contest- 
ant, though one of the defendants, assignee of part of 
contestant’s rights, received his assignment before the 
interference proceedings were had, and was not a party 
thereto.—Clow v. Barker, U. 8. C. C. (Iowa), Nov. 13, 1888: 
36 Fed. Rep. 692. 

192, PAYMENT — Evidence. Where the decisive 
question in an action to quiet title is whether a note 
given for the purchase of the land was intended as an 
absolute payment,or as an evidence of debt, and the 
evidence is conflicting, a finding that it was merely evi- 
dence of debt will not be disturbed. — Frankish v. Smith, 
8. C. Cal., Dec. 4, 1888; 19 Pac. Rep. 701. 

193. PAYMENT—Negotiable Securities. One F bor- 
rowed from G money, giving a certificate for shares of 
stock in a company worth about $3,000, as collateral se- 
curity, it being agreed that if the note was not paid F 
was to “transfer such certificate” in payment of the 
note: Held, that the non-payment of the note at matu- 
rity andthe receipt by G of monthly dividends on the 
stock did not effect such transfer of the certificate as to 
cancel the note.— Fullerton v. Mobley, 8. C. Penn., Oct. 9, 
1888 ; 15 Atl. Rep. 856. 

194. PAYMENT—Taxes—Presumption. The unsup- 
ported testimony of a person alleged to have paid tuxes 
for seven successive years under color of title is not 
sufficient to establish such payment, where he hus no 
positive recollection of the fact, but presumes they 
were paid from the fact that his agent was instructed to 
pay all taxes.—Perry v. Burton, 8. C. Ill., Nov. 15, 1888; 18 
N. E. Rep. 653, 

195. PENAL ACTIONS—Repeal. Gen. St. Colo. ch. 93, 
§ 15, provided that a railroad company should file with 
the county clerk notice ofa station, at which a book 
should be kept for entering a description of animals 
killed, under a penalty of double damages for any stock 
killed, Act March 31, 1885, amended the statute, omit- 
ting the soction requiring notice: Held, that the omitted 
section was repealed. — Denver ¢ R. G. Ry. Co. v. Craw- 
Jord, 8. C. Col., Nov. 16, 1888; 19 Pac. Rep. 673. 


196. PLEADING—Damages.——Breach of contract gives 
a right of action, whether special damages be alleged 
or not, and, therefore, excluding from the declaration 
all averments of special damages, will not warrant the 
court in dismissing the action. — Kenny v. Collier, 8. C. 
Ga., Nov. 1, 1888; 8 S. E. Rep. 58. 

197. PLEADING—Evasion—Partnership. The state- 
ment, in an affidavit of defense, “that defendant com- 
pany is nota general partnership, but a limited part- 
nership,” is evasive, as a denial of the allegation that 
“at the time the indebtedness was contracted defend- 
ants were doing business as a general partnership, and 
had not then become a limited partnership association.” 
—Laferty v. Sherif, 8. C. Penn., Nov. 5, 1888; 16 Atl. Rep. 
90. 

198. PLEADING—Evidence— Variance. Sufficiency 
of evidence to sustain declaration against a city for 
personal injuries. — City of Rock Island v. Cuinely, 8. C. 
Ill., Nov. 15, 1888; 18 N. E. Rep. 753. 

199. PLEDGE—Notice. As to what facts constitute 
sufficient notice to put upon inquiry a pledgee of stock 
certificates stolen by pledgor. — Appeal of Given, 8. C. 
Penn., Nov. 5, 1888; 16 Atl. Rep. 75. 

200. PLEDGE—Prior Liens. The right of retention 
of the thing pledged by the pledgee is not affected by 
the session of his pro y by the debtor, and the fact 
that the thing pledged is subject to alien of the pur- 
chase money does not preclude another creditor from 
acquiring possession ; in such case it takes the pledge 
subject to prior liens. — Haynes v. Their Creditors, 8. C. 
La., May 26, 1888; 5 South. Rep. 68. 

201. PracTiceE—Contempt—Mandamus. The judge 
of a district court at chambers cannot legally hear and 
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determine a prosecution in the nature of contempt for 
an alleged violation of the writ of mandamus. — Inre 
Price, 8. C. Kan., Nov. 10, 1888; 19 Pac, Rep. 751. 

202. PuBLIC Lanps — Swamp Lands — Parol Evidence. 
Under the provisions of the act of congress of 
September 28, 1850, conferring swamp lands, and the 
Michigan act of June 28, 1851, evidence in paisthat a 
parcel of land was at the date of the first named act of 
the quality therein described, is incompetent after the 
secretary of the interior has discharged his duty there- 
under. — Chandler v. Caulmet, etc. Co., U. 8. C. C. (Mich.), 
Nov. 14, 1888; 36 Fed. Rep. 665. 

204. QUIETING TITLE— Evidence. A complaint to 
quiet title, alleging a fraudulent conveyance from hus- 
band and wife, shows no cause of action where plaintiff 
admits that no conveyance was made.— Turner v. White, 
8. C. Cal., Nov. 22, 1888; 19 Pac. Rep. 683. 

205. RAILROAD COMPANIES— Statute. The excep- 
tion, by implication, to the statute imposing upon rail- 
way companies the duty of fencing their tracks, by 
which such places as are necessary and convenient for 
the use of the public may be left open, cannot be ex- 
tended to a siding used merely for the loading of ties, 
wood, and piling purchased by the company, and for 
the passing of trains, at a point where no depot is 
maintained, no employee stationed, and where persons 
desiring to take passage are obliged to flag the trains 
themselves.— Hurt v. St. Paul, etc. Co.,8.C. Minn., Dec. 
6, 1888; 40 N. W. Rep. 613. 


206. RAILROAD COMPANIES—Contract— Notice. A 
written agreement by the grantor of the right of way to 
arailroad company, to fence it on each side through 
his lands, will not affect the right of a subsequent pur- 
chaser to require the company to fence Its road, under 
the provisions of §§ 3324 and 3325, Rev. St., where the 
purchase was made without actual or constructive 
notice of the existence of such agreement.—Pitisburg, C. 
¢ St. L. Ry. v. Bosworth, 8. C. Ohio, Nov. 13, 1888; 18 N. E. 
Rep. 533. 

207. RAILROAD COMPANIES— Bonds—Mortgages. A 
railroad company employed a construction company to 
build some of its track, agreeing to issue bonds there- 
for to acertain amount per mile of track, in install- 
ments, as sections of the work should be completed. 
By a subsequent agreement the bonds were delivered 
in advance of the building of the track, the construction 
company agreeing to take care of and pay all interest 
accruing before the railway became in a condition for 
traffic, and the former agreed to reimburse the latter 
for all interest paid, not properly chargeable to it, out 
of the first earnings of the road: Held, that the con- 
struction company was only bound to pay interest on 
so many of the bonds as it received and used to which 
it was not entitled under the construction contract. — 
Foster v. Mansfield, etc. Co., U. 8. C.C. (Ohio), Aug. 24, 
1888 ; 36 Fed. Rep. 627. 


208. RAILROAD COMPANIES— Injury to Stock — Statute. 
Code Ala. 1876 §§ 1699, 1702, which renders arailroad 
company liable for injuries to stock where such inju- 
ries result from its failure to comply with the statutory 
requirements or other negligence of the company do 
not require such negligence to be the sole cause.— West- 
ern Railway v. Sistrunk,8. C. Ala., Dec. 4, 1888; 5 South. 
Rep. 79. 

209. RAILROAD COMPANIES—Railroad Commissioners— 
Powers. A power conferred by the legislature upon 
aboard of commissioners, required to be exercised 
with reference to the affairs of certain corporations 
will, not be extended by implication; and the acts 
which the board attempts to do under the power will 
not be upheld, unless the authority to do them is af- 
firmatively shown to be included in it. — Board of Rail- 
road Comrs. of Oregon v. Oregon, etc. Co., 8. C. Oreg., Nov. 
5, 1888; 19 Pac. Rep. 702. 

210. RECORDS—Certificate—Stock- brand. The de- 
scription of a horse-brand, followed by a certificate of 


























tainty, that it was recorded in that county. — Thompson 
v. State, Tex. Ct. App., Nov. 28, 1888; 9S. W. Rep. 760. 

211. REFEREE—Discretion of Court. Under Code 
N. C. § 274, providing for relief against an order in case 
of mistake, inadvertence, or surprise, a refusal to re- 
open a report of a referee, and recommit the case, 
where a party had knowledge that his counsel had 
ceased to act for him, and employed no other, is within 
the court’s discretion, and is not error. — Smith v. Smith, 
8. C. N. Car., Dec. 3, 1888; 8S. E. Rep. 131. 

212. REMOVAL OF CAUSES. Where the petition for 
removal is filed too late, an order of the State court 
purporting to remove the cause tothe Unived States 
circuit court is erroneous. — Lamblin v. Coz, 8. C. Kan., 
Nov. 7, 1888; 19 Pac. Rep. 709. 

213. REMOVAL OF CAUSES — Procedure — Filing Bona. 
Under the act of congress for the removal of 
causes (March 3, 1867), a filing of the petition and bond 
with the clerk of the State court is not sufficient, as the 
court itself has a right to pass upon them. — Shedd v. 
Fuller, U. 8. C. C. (Ill.), Nov. 5, 1888 ; 36 Fed. Rep. 609. 

214. REPLEVIN—Bond—Evidence, As to what con- 
stitutes efficient proof in such a repleyin bond, that the 
goods mentioned therein were those taken. — Kellogg v. 
Boyden, 8. C. Ill., Nov. 15, 1888; 18 N. E. Rep. 770. 

215. RESULTING TRUST— Evidence—Improvements.—— 
Evidence admissible to enforce an alleged resulting 
trust.—Kelly v. Kelly, 8. C. lll., Nov. 15, 1888; 18 N. E. Rep. 
785. 

216. SALE—Confirmation — Bona Fide Purchaser. 
It is not necessary to make bona fide purchasers of 
property parties toa meritorious working to vacate a 
judgment and set aside a sale under which the property 
was irregularly sold. — Welch v. Marks, 8. C. Minn., Dec. 
6, 1888; 40 N. W. Rep. 611. 

217. SALE— Brokers — Commissions. Contract of 
sale, negotiated by brokers,is not fraudulent because 
of an agreement by the seller’s broker, unknown to the 
seller to share his commissions with the purchaser’s 
broker.—Louisville N. A. G Ry. Co. v. Diamond State Iron 
Co., 8. C. Ill., Nov. 15, 1888; 18 N. E. Rep. 735. 


218. SALES—False Representations. Where a con- 
tractfor the sale and placing of machinery ina mill 
specifies no time within which it is to be so placed, and 
the work is to be done at the purchaser’s expense, he 
cannot for the purpose of setting off the extra expense 
show that an agent of the seller represented that it 
would take but four weeks and that it in fact took nine, 
where it appeared that the representation was made 
after the signing of the contract. — Marsh v, Nordyke v. 
Mormon Co.,8.C. Penn., Oct. 29, 1888; 15 Atl. Rep. 875. 


219. SCIRE FACIAS— Presumption — Payment. In 
scire facias on a judgment itis proper to instruct that 
finding the bond on which the judgment was rendered 
among the papers of the deceased obligor, raised a pre- 
sumption that he obtained it by payment. — Pater v. 
Nelson, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 852. 


220. SCHOOL LANDS—Forfeiture. In order to forfeit 
the rights and interest of the purchaser of school lands 
on account of his default to pay annual interest, or the 
balance of the purchase money when the same becomes 
due, the notice must be given and served in accordance 
with the provisions of section 2, ch. 161, Sess. Laws, 1879. 
—Hansen v. Wilson, 8. C. Kan., Nov. 10, 1888; 19 Pac. Rep. 
717. 

221. SCHOOL- DISTRICTS—Annexation.—— Act Pa. April 
13, 1876, authorizing the court of quarter sessions to 
annex the lands of persons resident in one township or 
borough to another township or borough for school 
purposes, does not authorize the annexation of land to 
a township to which it is not adjacent.—Jn re Heidler, 8. 
8. C. Penn, Nov. 5, 1888; 16 Atl. Rep. 97. 

222. SHIPPING—Carriage of Passengers — Statute. 
Rev. St. U. S. §§ 446. 4466, respecting the number of pas- 



































the clerk of the county court that itis atrue copy of 
the record of the brand, shows, with reasonable cer- 





sthat may lawfully be carried by a passenger 
steamer, have no application toa ferry-boat, though 
temporarily employed as an excursion boat. — Schwerin 








XUM 








XUM 


Vou. 28. THE CENTRAL 


LAW JOURNAL. 103 








v. North Pac. C. R. Co.,U. 8. D. C. (Cal.), Oct. 22, 1888; 36 
Fed. Rep. 710. 

223. SHIPPING—Carriage of Goods. Upon libel for 
damage alleging negligence and want of proper care in 
stowing cargo,p recovery can be had for damage by 
coal dust not resu ting from improper stowage. — The 
Thomas v. Melviee, U. 8. C. C., (N. Y.), Oct. 15, 1888 ; 36 Fed. 
Rep. 708. 

224. SHIPPING—Carriage of Goods—Negligence. It 
is the ship’s duty to take all the precautions that expe- 
rience shows to be necessary to avoid injuries to cargo 
liable to arise on the voyage. If the best customary 
means are not employed, it is at her risk.— Hills v. Mack- 
ili, U. 8. D. C. (N. Y.), Nov. 24, 1888; 36 Fed. Rep. 702. 

225. SHIPPING—Carriage of Goods. Facts stated to 
show that the ship was liable for injury to cargo on ac- 
count of latent defects in stowage and for inexpe- 
rience and mistake of one of its officers.—The Bergen- 
seren, U. 8.D. C. (N. Y.), Nov. 20, 1888; 36 Fed. Rep. 700. 

226. SHIPPING—Delivery—Notice. The provision 
of the bill of lading that the ship may discharge fruit 
when she is ready, and that the goods shall thereafter 
be at the consignee’s risk, is a reasonable stipulation 
and valid, so far as to permit the discharge of so much 
green fruit as can be removed by the consignee during 
the day out of danger from frost at night, providing the 
consignee is given timely notice of the discharge and 
opportunity to take care of his goods.—Bonamro v. The 
Boskenna Bay,U.8.D.C.(N. Y.), Nov. 24, 1888; 36 Fed. 
Rep. 697. 

227. SHipPpING—Charter Party—Agent’s Commission.— 
Where a ship’s charter provided thatthe steamer was 
to be consigned to charterer’s agents at ports of load- 
ing, paying one commission of two and a half per cent. 
to charterer’s order at the first loading port, and to be 
reported atthe custom house by the said agents on 
customary terms: Held, the agents were not entitled to 
a commission at a port of discharge.— The Serapis, U. 8. 
D. C. (N. Y.), July 27, 1888; 36 Fed. Rep. 707. 

228. SHIPPING—General Average—Baggage.——A pas- 
senger’s baggage, stowed in the baggage compartment 
of asteamship, and damaged by water in an attempt 
to extinguish a fire which threatened the safety of the 
vessel, is a subject of. average contribution.—Heze v. 
North German Lloyd, U. 8. C.,C.(N. Y¥.), Nov. 14, 1888; 36 
Fed. Rep. 705. 

229. SHIPPING—Master—Arbitration. The captain 
of a vessel has no authority by virtue of his position to 
appear as attorney for the owners before arbitrators 
chosen to settle the liability for a collision.— Vessel Own- 
ers’ Co. v. Taylor, 8. C. Ill., Nov. 15, 1888; 18 N. E. Rep. 663. 

230. SPECIFIC PERFORMANCE—Contract. A party 
who, upon the consideration of a promissory note and 
a mare, has entered into a written contract for the con- 
veyance of certain real estate, cannot avoid the specific 
performance of such contract by destroying the note 
and attempting to return the mare.—Avery v. Morrison, 
8. C. Kan., Nov. 10,1888; 19 Pac. Rep. 715. 

231. SPECIFIC PERFORMANCE — Purchase Money. 
Specific performance of a contract for the sale of land 
will not be decreed where, at the time of filing the bill 
and at the time of trial, the complainants are indebted 
to defendant for the balance of purchase money, which 
they had not offered to pay.—Asken v. Carr, 8. C. Ga., 
Dec. 3, 1888; 8 S. E, Rep. 74. 

232. STATUTE—Liens, Under Laws Wis. 1885, ch. 
469, §§ 1,2, supplies actually used in getting out logs, if 
sold for that purpose, constitute a lien on the logs, 
though they were placed in the store of the purchasers 
as part of their stock, to be sold in the usual course of 
trade at a profit to their employees and others.—Stacy 
v. Bryant, 8. C. Wis., Dec. 4, 1888; 40 N. W. Rep. 632. 

233. STATUTE OF LIMITATIONS — Acknowledgment of 
Debt. An admission of adebt made by defendants 
in their answer to a bill to set aside their assignment is 
not such an acknowledgment as will take it out of the 
statute of limitations. — Holberg v. Jaffray, S. C. Miss., 
Nov. 5, 1888; 5 South. Rep. 94. 





























234. ‘SUPERVISORS— Election — Cities and Towns. 
The city of A was included within the town of A, in the 
county of H, which was under township organization’ 
An election for the selection of a supervisor was held 
in the township, which included the city of A, and at 
which the electors of the whole township voted. It was 
held that the relator was not elected as a supervisor 
from the city of A, another candidate who resided out- 
side the city boundaries, within the town, having re- 
ceived a greater number of votes at the election so held. 
—State ex rel. Oyler v. Supervisors, 8. C. Neb., Nov. 28, 1888; 
40 N. W. Rep. 593, 

235. SURETIES — Administrator. Defendants are 
not liable{for the failure of the administrators to collect 
a debt from a debtor who has been insolvent ever since 
the war, though one of his creditors by dividing a debt 
owed by the same person-individually into small notes, 
succeeded in collecting it, as his success resulted from 
the willingness of the debtor to pay, rather than his 
financial responsibility. — Gray v. Grant,8. C. N. Car., 
Nov. 19, 1888; 8S. E. Rep. 106. 

236. TAXATION— Assessment. A farm which was 
formerly two farms, with buildings on each, is di- 
vided by the line between two townships. The owner 
resides on and tills the land in one township; while by 
agreement with him, another person resides on and 
tillsthe land in the other township, on shares: Held, 
that the entire farm Is taxable to the owner in the 
township where he resides. — State v. Washer, 8. O. N. J. 
Nov. 22, 1888; 16 Atl. Rep. 49. 

237, TAXATION—Tax-deed— Limitation.—— A tax-deed 
that has been recorded in the proper county for more 
than five years, and under which the tax-deed claim- 
ant has been in the actual possession and occupancy of 
the land, where the land sold for taxes was subject to 
taxation, and the taxes have not been paid, or the land 
redeemed, as provided by law, cannot be overthrown 
by evidence not contained within or upon the face of 
the deed. — Edwards v. Sims, 8. C. Kan., Nov. 10, 1888; 19 
Pac. Rep. 710. 

240. TENDER—Tax-deed — Payment into Court. It 
is error on bills set aside tax deed not to require pay- 
ment into court of the money tendered to reimburse de- 
fendant for his outlay in costs for tax-sale with inter- 
est.— Johnson v. Haling, 8. C. Ull., Nov. 15, 1888; 18 N. E. 
Rep. 786. 

241, TRADE-MARK—Assignment. Assignment ofa 
business with the plant, includes trade-marks used in 
the business and gives the assignee the exclusive right 
thereto. — Merry v. Hoopes, N. Y. Ct. App., Nov. 27, 1888; 
18 N. E. Rep. 714. 

242. TRuSTS—Declaration. A written instrument, 
executed in form to be recorded, by which the grantee 
of land declares that he holds it “in trust for the Indi- 
ans whose names are hereunto attached, they having 
paid towards the purchase of the said lands the sums 
set opposite their names, respectively,” to which is at- 
tached the list of names and amounts paid, isa suffi- 
cient declaration of a trust, in Michigan, in favor of the 
persons whose names appear in the litt. — Obermiller v. 
Wylie, U. 8. C. C. (Mich.), Oct. 2, 1888; 36 Fed. Rep. 641. 

243, UNITED STATES ATTORNEY—Statute. The gen- 
eral authority to prosecute delinquents given to United 
States district attorney by Rev. St. § 771, authorizes him 
to employ a stenographer in criminal cases, and to 
render the United States liable te pay a reasonable 
compensation for services rendered, without first ob- 
taining the authorization of the attorney general of the 
United States. — Fish v. United States, U. 8. D. C. (N. Y.), 
Oct. 29, 1888 ; 36 Fed. Rep. 677. 

244. WATER-COURSES— Real Property — Quieting Title. 
Under Civil Code Cal. § 658, providing that real 
property shall consist of that which is incidental or 
appurtenant to land, and section 662, providing that a 
thing is deemed to be incidental or appurtenant when 
itis used with the land for its benefit, a right to use an 
iron pipe, through which water is conducted from a res- 
ervoir to amill, and to the water itself, is real property, 
and the subject to an action to quiet title. — Standart 
v. Round, etc. Co., 8. C. Cal., Deo. 3, 1888; 19 Pac. Rep. 689. 
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245. WILLS—Construction—Devisees. Under a de- 
vise to “the children of my mother, the grandchildren 
of my mother to receive their parent’s share should 
that parent not bein life,” two living grandchildren 
take their deceased mother’s share to the exclusion of 
the issue of their sister, who died before testator.— Tal- 
bert v. Burns, 8. C. Ga., Nov. 28, 1888; 88. E. Rep. 79. 

46. WILLS— L2gatees — Ademption. A testator 
bequeathed to his two daughters $500 each. They sub- 
sequently married, and testator gave their husbands 
$500 each, without stating whether it was in lieu of the 
legacies or not; but subsequently he stated to third 
persons that the money was advanced for that purpose: 
Held, not an ademption to the legacies. — Hart v. John- 
son, 8. C. Ga., Dec. 3, 1888; 8 8S. E. Rep. 73. 

247. WILLS—Construction— Alienation. Testator 
gave property in trust for his son for life, and directed 
the trustees to pay the income to the son semi-annually, 
“on his personal receipt therefor, without the said son 
having any power to sell, assign, or pledge the same 
previous to the payment thereof to him,” which receipt 
should be the trustees’ acqutitance: Held, that neither 
accrued income in the possession of the trustees, nor 
the accruing income, could be reached by the son’s 
creditors, or be assigned by him.—Partridge v. Cavender, 
8. C. Mo , Nov. 26, 1888; 8S. W. Rep. 785. 

248. WILLS— Construction — Devisee. Will pro 
vided that residue of estate should be divided equally 
among the children of testator’s brothers and sisters. 
A son of one of the brothers died before the making of 
the will leaving a son surviving: Held, that under Gen. 
Stat. Ky. ch. 50, art. 2, § 1, and ch. 113, § 18, the son of the 
deceased nephew would take the ‘share his father 
would have taken. — Chenault v. Chenault, Ky. Ct. App., 
Nov. 22, 1888; 9 S. W. Rep. 775. 

249. WILL— Construction. Construction of will 
providing that “after the death of my said wife the said 
principal fund of $5,000, and the securities and proper- 
ties which may constitute the same shall form and be a 
part of my estate for distribution and disposal as 
herein and after provided.” — Stout v. Stout, N. J. Ct. 
Chan., Oct. 31, 1888; 15 Atl. Rep. 843. 

250. WILLS—Construction— Nearest Relations. A 
gift to the testator’s “nearest relations” means broth- 
ers, to the exclusion of nephews and nieces. — Locke v. 
Locke, N. J. Ct. Chan., Nov. 22, 1888; 16 Atl. Rep. 49. 

251. WILLS—Construction.——Construction of ambigu- 
ous willin which testator bequeathed to his son “the 
sum of $4,000, and $2,300 to be deducted out and interest 
paid from date,to be deducted out of the $2,300, the 
balance to be paid.” — Haines v. Haines Err’s., N. J. Ct. 
Chan., Nov. 13, 1888; 15 Atl. Rep. 839. 

252. WiLL—Construction—Space. Construction of 
a will where a father gave his daughter property abso- 
lutely and by codicie gave her power by will to devise 
her share which in case of her death in his life-time 
should be paid to her executors: Held, not to lapse. — 
In re Piffaid’s Estate, N. Y. Ct. App., Nov. 27, 1888; 18 N. E. 
Rep. 718. 

253. WILLS— Construction — Contingent Remainders. 
Where there is a gift to one person, and,in case 
of his death, then to another, the gift over is construed 
to take effect only in the event of the death of the first 
legatee before the period of payment or distribution.— 
Bishop v. McCleliand’s Exr’s., N. J. Ct. Chan., Nov. 23, 1888; 
16 Atl. Rep. 1. 

254. WILLS— Construction — Conditions. Where 
there is a bequest to on person, and “in case of his 
death,” or “in case of his death without issue,” to 
another person, such and similar expressions, unex- 
plained by the context of the will, are to be confined to 
the event of death happening before the period of pay- 
ment or distribution, i. e., the death of the testator. — 
Burdge v. Walling, N. J. Ct. Chan., Nov. 20, 1888; 16 Atl. 
Rep. 51. 

255. WILL — Deed — Equity. A conveyance bya 
married woman of her separate estate to her husband 
and a son which is a nullity for want of joinder therein 
by the husband and which has not been probated as a 
will in the proper forum cannot be upheld as such 



































when set out as a deedin a bill by an heir to set it 
aside where defendant asserts that it is a will.— Travick 
v. David, 8. C. Ala., Dec. 6, 1888; 5 South. Rep. 83. 

256. WILL—Mental Capacity—Evidence. Facts dis- 
cussed and authorities reviewed as to mental capacity 
to make a will and the evidence admissible to prove or 
disprove same. — Keithley v. Stafford, 8.C. Ill., Nov. 15, 
1888 ; 18 N. E. Rep. 741. 

257. WILLS—Reservation—Mining. Held, that the 
reservation of “mining privileges” in a will of devising 
land included the use of the entry thereto. — Appeal of 
Rankin, 8. C. Penn., Nov. 15, 1888; 16 Atl. Rep. 82. 

258. W1ILLS—Construction— Property. Where de- 
cedent purchased land after making a will giving his 
wife a certain interest in all of his property, the after- 
acquired property is conveyed by the will, as it is to be 
presumed that the testator did not intend to die intes- 
tate as to any part of his estate. — Patty v. Goolsby, 8. C. 
Ark., Nov. 7, 1888; 98. W. Rep. 846. 

259. WILLS—Probate. Where evidence was con- 
flicting as to proof of legal execution of will: Held, not 
sufficient to overcome the presumption arising from 
the attestation.— Riordan v. O’ Hagan, 8. C. Wis., Dec. 4, 
1888; 40 N. W. Rep. 649. 

260. WILLS—Devises—Charges on Land. Where a 
will, after certain bequests, devises the residue of the 
estate to specified devisees, “they paying out of the 
same all my just debts,” the testator’s creditors may 
proceed directly against the devisees, though under 
Pub. St. R. I. ch. 189, §§ 1, 2, the entire estate is liable.— 
Woonsocket Inst v. Ballou, 8. C. R. 1., Nov. 10, 1888; 16 Atl. 
Rep. 144. 

261. WITNESS — Competency— Transactions with De- 
ceased Persons. In an action against a corporation 
for trespass, plaintiff is not rendered incompetent to 
testify to a parol lease, made by a director of the cor- 
poration, by the fact that the director is dead. — South 
Bolt Co. v. Muhliback, Md. Ct. App., Nov. 23, 1888; 16 Atl. 
Rep. 117. 

262. WITNESS—Credibility— Impeachment. Where 
a witness denies having made a certain statement, it is 
error not to allow plaintiff to prove by another witness 
that he was present and heard defendant’s witness 
make the statement, as it would tend to impeach de- 
fendant’s witness. — Bray v. Latham, 8. C.Ga., Nov. 12, 
1888; 8 S. E. Rep. 64. 

263. WITNESS—Compeiency. In an action by the 
executor of the payee of a bond which it is alleged im- 
properly came into possession of defendant, the latter 
is incompetent to testify whether or not he obtained 
possession of it since the testator’s death. — Schultz v. 
Boehme, 8. C. Penn., Nov. 5, 1888; 16 Atl. Rep. 89. 

264. WITNESS— Privilege — Communications — Physi- 


cians—Attorney. Construction of Code Civil Proc. 
N. Y. § 829, rendering incompetent certain persons in 
their own interest as against representations of de- 
ceased persons and making privileged communications 
of attorney and physicians.— Loder v. Whelpley, N. Y. Ct. 
App., Nov. 27, 1888; 18 N. E. Rep. 874. 

265. WITNESS — Competency. Code Iowa, § 3639, 
making a party to an action incompetent to testify 
against the personal representative of a deceased per- 
son does not disqualify an heir and distributee from 
testifying for the defendantin an action by a creditor 
of the estate, who is also heir and distributee, against 
the executor.—Harron v. Brown, 8. C. lowa, Dec. 19, 1888; 
40 N. W. Rep. 708. 

266. WITNESS—Examination.—— Heid, no error to al- 
low a witness on behalf on trial of case of liquor nui- 
sance to be recalled to testify after State had closed its 
case it being disputed as to what his testimony was on 
a certain point.—State v. Huff, 8. C. lowa, Dec. 19, 1883; 40 
N. W. Rep. 720. 

267. WITNESS—Competency—Eminent Domain. In 
an action to recover damage for real estate condemned 
for right of way for a railway company, a witness who 
testifies that he resides near the land condemned is, 
prima facie, a competent witness to prove the amount of 
damages sustained by the land owner.—WNortheastern, etc. 
Co. v. Frazier, 8.C. Neb. Nov. 28, 1888; 40 N. W. Rep. 609. 
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